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CHAP'lER I
INTRODUCTION
Since the earllest days ot Aaerican colonlal

h18to~,

the cOlonies acquiesced in Parllament's right to legislate
tor them in matters pertainlng to the',wegulatlon ot trade.
Later, when England changed lts policl and resorted to taxation, then they protested.

The colonies sent petition atter

petition to Westmlnster against legislatlon whioh was outrageous to the man in the New World who considered himselt a
subJeot ot Hls Majesty, but equal to anyone in England.
Durlng tifteen bitter lears, the oolonists had beoome inoreasingly resentful of unjust treatment at the
hands of their mother
tance were issued.

In 1761 the Writs of Assis-

count~.

'lhese were general search warrants

designed to entorce the various revenue measures.

'our

lears later the Stamp Aot was passed requiring revenue stalllps
on all newspapers, pamphlets. licenses. and many commeroial
~nd legal doowaents. l In the same lear (1765) the Quartering
Act was passed, which ordered the colonists to furniah
lodging and supplies tor Britlsh troops when co10nlal
1. Henry S. Commager. Documents ot American Hlstory. r.s.
Crotts & Co., New York, 1943. 53. See also D. Piokering,
Statutes at Large. XXVI, 179.
1

·'

barraoks were lnadequate.

In 1766 the Stamp .let was repealed as a resul t of
oolonial protest, but the Declaratory Act afflrmed the right
of Parliament 'to tax the Colonles for any reason wbatao-

.

ever.'

!be following year Parliame~t passed the Townshend

Act whloh lmposed duties on glass, lead, palnter l s colora,
tea and paper. a

In that same year (} 767) the New York

assembly was suspended for refuslng to comply with the
Quarterlng Act.
The 'Boston Tea-Party' came about as a protest
agalnst the Tea Act of 1773.

The oolonlsts, disgulsed as

Indlans, boarded the shlps ot the last Indla Company and
dumped the tea lnto Boston harbor.

!he Brltlsh retallated

ln 1774 wlth the four 'Intolerable Acts.'

!be flrst of

these was the Boston Port Bl11, whloh closed the port until
the oolonlsts should pay for the tea.

~

!ben there was the

Massachusetts Government Act which practloal1y abrogated the
charter ot 1691 by torbidding the Boston town meetlng to
assemble wlthout the Governor's permlaslon.

!be Admlnlstra-

tlon of Ju,tlce Aot tollowed, permlttlng a change ot venue to
any English possession tor trial ot British officlals
wlth murder ln suppresslng riots in the Co10nles.

cha~ged

Flnally

there was a new Quarterlng AD t compelllng the people ot
2. Commager, 63.

See also Pickerlng, Statutes, XXVII, 505.

Massachuse\ts to supply lodging and tood tor British

s~ldiers.

As a result ot the Intolerable Acts, the First Continental Congress assembled at Philadelphia on September 5,
1774, to organize a united resistance.

.

The Congress reJected

a plan sublai tted by Joseph ~-.l10..al·01. ,ennsylvania tor .a
permanent legislature tor the Colonies wi th power to combine
with Parliament in legislat1ng tor Ameiicans, and instead
adopted the Sutfolk Resolves.

!his was an endorsement of the

action taken by Suftolk County. Massachusetts, deolaring the
Intolerable Acts VOid, and urging the tra1ning of m11itia to
protect the Colonies.

The Congress then sent Great Br1ta1n a

Declarat10n of Bights and Gr1evances, demand1ng a return to
the status of 1763.

An organization called the Association

was foraed, wh1ch 1ncluded an agreement to boycott both 1mport and export trade w1th England, and a plan was outlined to.....
carry out the agreeB~nt. F1nal17 the Congress drafted the
Miscellaneous Papers, which 1ncluded a petition to the 11ng ot
England. an address to the proVine e ot QUebec, and an appeal
to the people ot England tor a redress ot the Amerioan
colonists' .grievances.
When these petit1oDS, as well as excellent prls$ntations of the colon1st's Case by such men as the 70unger Pitt
and Edmund Burke ta11ed to move Parliament, Amer1cans were
made pa1nfully aware that Westminster regarded them as little
more than commodit1es to be explo1ted.

In 'blood and iron'

4

only could they answer.

In Aprl1, 1775, the armed conflict

between General Gage's soldlers and the patrlots ot Lexlngton
and Conoord toOk place.

The mi1itla trom the New England

states beselged by Gage I s army ln B,os,ton, and asked a aalstance
trom the Second Contlnental
Phlladelphia on Kay 10.

Co~ress

whlch had opened in

On Kay 31 the troops around Boston

were adopted as the Amerioan

Continen~

army, and on June

20, George Washington was intormed ot hls apPointment as
Commander-in-chiet. 3
The Battle ot BWIlter Hill, a pyrrhic
victory tor the Britlsh, took place on June 17, and on July 3,
Washington arrived to take command at Cambr1dge, llassaehuaetts.
Though lt may aeem strange to us today, a tull year
was allowed to elapse betore Congress decided to deo1are the
Colon1es independent ot Great Br1tain.

There were raCial,

religious, cultural, and espec1ally, economio t1es wh1ch
bound dltterent colonies ln different ways to the mother
Qountry, and there was also the pOlslblli ty that a general
anarchy or a ml11 tar,. despotism might supplant Br1 t1sh authorlty.

However, 1n the early months ot 1776 sany state legis-

latures 1n_tructed the1r delegates to work and vote tor 1ndependence.
3. Worthington G. Ford, Journals ot the Cont1nental Congreas
1774-1789, II, Government Printing Ottiee, Washington, D.C.,
1905, 100

p

·'

On February 13, 1776, one James Wilson, delegate
trom Pennsylvania, prepared an Address to the Inhabitants ot
the

COlonie~,

intended. as he told James Madison ot Virginia,

'to lead the public mind into the l.d~a of independence. ,4

.e

are told by Julian Boyd that the attitude of his constituents
determined hi. not to publish it, but it has been preserved
for us. and is considered by

Randolph'~al1s

as

I

the product

of a mind usually temperate, but unusually acute,' and as Ian
example of an American mentality which has been driven Just as
far as it could be driven. IS

This Wilson was a man who had

consistently maintained that some agreement could be worked
out with Westminster, and that there would be no need of a
breaking-otf with Great Britain, but by February. 1776, the
direction that events were taking was evident.

He concluded

his Address with •••
••• !hough an independent Empire is not our
Wish; it may - let your Oppressors attend it may be the Fate of our countrymen and
ourselves... We are desirousto continue
subjects: But we are determined to continue Freemen ••• we shall keep our" eyes
oonstantly and steadily fixed upon the Grant
Object of the Union of the Colonies - THE

.

4. Ford, 146.
5. Julian P. Boyd, IJames Wileon l DictionarY of American Biography, Edited by Dumas Malone, Charles Scribner's Sons,
New York, 1933, XX, 326. See also Randolph G. Adams,
Politieal Essals ot James Wilson, Alfred A. Knopf, New
York. 1930, 14, 15.

.~

6

RE-ESTABLISHKENT AND SECURITY OF THEIR
CONSTITUTIONAL RIGHTS. Every aeasure
that we employ 8hall be d1rected to the
atta1nment of this great Ends ••• If any
such measure should. aga1nst our pr1nc1pal
Intent10n. draw the Colon1es 1nto Engagements that may suspend or d1ssolve the1r
Un10n w1 th the1r fellow-suil;;eets 1n
Great Br1tain. we shall lament the Effect;
But shall hold ourselves Just1f1ed 1n
adopt1ng the Measure. That the Colon1es
may cont1nue connected ••• 1s our second
W1sh: Dtr f1rst 1s - !HAT AllERICA. MAY
BE FREE.

On June 7, 1776. Richard Henry Lee of V1rgin1a
made a mot10n 1n

Co~ress

that •••

Besolved that these United Colonies are.
and of right ought to be. tree anel independent States. that they are absolved
from all allegiance to the Br1tish Crown.
and that all political connect10n between
them and the State of Great Br1ta1n 1s.
and ought to be. totally d1ssolved.
That 1t 1s exped1ent forthw1th to take
the most etfectual measures for tora1ng
foreign Al11anoes. That a plan of confederat10n be prepared and transmitted
to the respect1ve Colon1es ,or the1r considerat10n and approbat10n.
The mot10n was seconded by John Adams. and after some
d1scuss10n. a committee of independence was appo1nted to
draft a declarat10n.

On the comm1ttee were Thomas Jeffer-

son of V1rg1n1a. BenJam1n Franklin of Pennsylvania. Roger.,
Sherman of Connect1cut. and Robert R. Liv1ngston of New
6. Adams. 106. 120. 121. (W1lson's 1tal1cs)
7. Ford, V, 425. n.2. 'Th1s resolut1on 1n the wr1t1ng of
Richard. Henry Lee. 1s in tile PApers of the Cont1nental
Congress. No. 23. fo110 11. 1

7
york.

..

'

The declaration, largely the work of Jefferson, was

Toted on July 2, and adopted on July 4, 1776.

CHAPTER II
THE PROBLEII
The point of the toregoing introduction is simply

.

this, that the Aaerican cOlonists aMys c onsldered themselves as free as any ot His l4aJesty's subjects in England.
They were a free people.

'.

Later, with the surrender ot

Cornwallis at Yorktown, or rather with the Treaty ot Paris
(1783), they became a sovereign people.

With the end of the war, however, the-common cause,
the common danger which had bound the Colonies together, no
longer eXisted.

The United States was a sovereign nation,

but 'the people recently freed from a sovereign I1ng were
suspicious ot any other sovereign. and were unwilling to
delegate any of their own now sovereign tunctions. l l !here
was bound to be trouble, and there would be a great deal ot
dlttioul ty betore they would learn that

I

their sovereignty

could be maintained only through a oentral government with
strength and soliditr. 12

As

AleXis de Tocqueville has put

it •••
• •• As long as the war with the mother

.'

1. Breckinridge Long. Genesis ot the Constitution ot th!
United States ot America. fbe Macmillan Company. Hew York.
1926, 213.
2. Ibid., 213.
8

9

count17 lasted, the pr1nc1ple of un10n was
kept al1ve by necess1ty; and although the
laws wh1ch cODst1 tuteci 1,t were defeot1 ve,
the common t1e subs1sted 1n sp1te of the1r
1mperfect1ons. But no .ooner was peace'
concluded than the falll te of this leg1slat10n became lIbifest, and the .Sate
. seemed to 'be suclden17: d189,,01ed •

.'

... "7

Because of J e&lousy between thl states, the government was end.angered on at least f1ve countJ.

In the f1rst

place anyth1ng l1ke profltable lnter-~ate oommerce was
hampered by state tarlff barr1ers.

Then the var10us states,

led by Rhode Island, courted lnflatlon by 1ssulng quantlt1es
of paper lIloney_

Thirdly the pa7llent of the national debt In-

curred by the war was rendered diff1oult, sinoe no state
whioh had d1soharged its finanoial obligat1ons would submlt
to a tax to pay debts owed by other states.

Furthermore

there Oan be no doubt that the narrow-1Il1nded state leglslatures, and the state oourts that "epended largely on these
leg1slatures, aoted very foollshl1 at t1mes, and even when
aot1ng wisely, were too feeble to sanctlon thelr own decrees.
Aocording to a lIlost competent Br1tlsh wrlter of our t1me,
11f a case before the state oourts raised the po1nt whether

.

a state constitution or statute was inconsistent With the

.'

Federal Constitut1on or a statute of Congress, lt was the1r
duty to dec1de 1t l1ke any other point of law. 1

~.

But their

tilex1s ,d,8 :!pcquev111e.':leaocraCl 1n'Merlea, .Alfre4 A.
Inopt .. :, Jew York., 194£5.,q:'.;,il.l~',. +

r

10

decision could not be safely acoepted as final. beoause: 'being
themselves the offspring of. and amenable to the state governments, they would naturally tend to uphold state laws against
the 'ederal Constitution or statutese,'" Finally, perhaps
the greatest danger of all lay in the fact that Great Britain
was waiting expeotantly for general anarchy to eruJt. among
the states that would enable the

foro~

of His IlaJeety to re-

turn and acoomplish what they had failed to achieve earlier.
It should have been plain even to the most superfioial observer that the Articles of Confederation were impotent. The fact was shaaeful17 obvious to men of clear
vision. An authority on the subject tells us that 'it was
d1tficult, atter the strain of war had gone. to feel acutely
the reality of Amerioa and the dependence of its members upon
one another;

and as the da7s went by disorganization rather

.~

than integration seemed to be gathering headway,' so that, as
we are told. 'the more serious patriots and watchers of the
night feared tor the safety ot their count17e· 5
We have seen the blunders of the various states, and.
we know

tha~

these states could defy or ignore Congress as

they chose. for under the Articles' there was no strong
4. James Bryce, %he AmeriCan Co_onweal th, '!'he Ilacmillan
Company, New York I, 1896, 250.
5. Andrew C. MoLaughlin. A Constitutional History of the
Qnit6d States. D. Appleton-Century Co •• Inc •• New York,
1935.

138.

.

'

11
EXecutlve or-Judiclal power.

There was nothlng for Coagress

to do but to admit lts helplessness, for lt found ltself ln
a sorry pllght.
• A dellberatl ve body orderlng another l-ndependent

...

dellberatlve body what laws to make-·l"i an anomaly, I says
Bancroft, yet 1 t ls an aocurate pioture of the Cont1nental
Congress trying to direot the legls1a1.ures of thlrteen different states. 6

!be improbabl1ity of any harmony was

heightened by the vast territory of the thirteen states as
well as.bY the prlm1tive meaDS of commun1catlon 1n those
days;

by the different tlmes that the var10us leg1s1atures

held the1r meet1ngs, and espec1ally by a general oonfllot of
linterests, pass1ons, hes1tano1es and wtlla of thirteen
legialatures, 1ndependent of each other and uncontrolled by a
common head.,7
There were bound to be conflict, and the contentlon
between Maryland and V1rgin1a over the navlgatlon of the
Chesapeake Bay and Potomac River turned out to be of greater
s1gnif1cance than anyone could have imagined at the time.

In

.

March, 1785, cOJlDlittees from both states. met at Mt. Vernon
to discuss the matter.

'But 1f two states could consult upon

6. George Bancroft, Hlstory of the FormatloD of the Const1tu-

tlon of the Un1ted States of Alerlca, D.AppletoD & Co •• New
York, 1885, I, 266.
7. Ib1d., 266.

12

matters ot mutual interest.' asks Doctor McLaughlin, 'why not
more than two,'S
Consequently representatives trom New York,
,
New Jersey, Pennsylvania, Delaware were invited to Annapolis,
Maryland, on September 11, 1786 to 'remedy detects ot the
Federal Government. 19

The most notlwtrthy item ot the con-

vention held at Annapolis was Alexander HamiltOD'S decision to
"meet in Philadelphia on the second

.~ndaY

in May next, to

take into consideration the situat10n of the United States"
and to amend the Articles ot eonf'ederation as tar as is
necessary Ito render the constItution ot the Federal Government adequate to the exigencies ot the Union; etc.,lO

Eager

nationalists worked long days during the months that tollowed
the autumn meeting at Annapolis, and a8 May 1787 drew near
there was more than a taint glimmer ot hope in their hearts. ll
Alexis de !ocqueville considers Oongress' admission .,Ao
ot its own inadequacy to cope with the problems ot its day,
as one ot the truly great pOints in the history ot our land.
He seems to imply that it is the very summit ot American
achlevement.
a tlme)

th~t

lIt Amerlca ever approached (tor however briet
lotty pinnacle ot glory to whlch the proud Imag-

ination of its Inhabitants is wont to point,' he writes, ·1t
8. McLaughlln, Canst. Hist. U.S •• 147
9. !ansl1, 39, n.l iFrom the orlginal in the Llbrary ot
Congress.'
10. Ibld., 43
11. McLaughlin, OGnst. Hlst. U.,§,., 147.

l~

waS at this solemn moment, when the national power
as it wer., its authority.,12
Independence does not seem

80

abd~ated,

To de Tocqueville the War ot
surprising in comparison with

this act ot the OODtinental Oongress, and atter SOBle thought
we are inclined to agree with him,

fo¥

it there was one thing

that stood out pre-eminently in the tounders ot our country.
it was that the great maJority ot the. were men possessed ot

•

more than an ordinary amount ot downright common sense.
But it the Oonstitution ot the United States came
into being without bloodshed, it was certainly the product

ot a bitter struggle.

Some have called it an economio olass

strucgle, and to a certain extent they are correct, but no
one can doubt that it Was a duel to the death between" those
who thought nationally and those who thought provincially,'
between the proponents ot two diametrically opposed convict10ns, 'one, ot a strong National Government acting directly
on Blen; the other ot a weak cont ederated league merel,. suggesting aotion to the states.'l~
It is olear to us toda,. that the sovereignty that
the ind1viQ.ual states assumed was largely a t1gment ot some
men's minds.

It was theoretical rather than practical, tor

12. de Tocqueville, ll~
13. Albert J. Beveridge. The Lite of John Marshall. Houghton
Mitflin Company, New York, 1919, I. 370.

~'--------------~--------------------~
14
1t would be utterly absurd to have th1rteen dltferent

~ates

regulatlng commeroe and making treaties with foreign countr1es,
and certalnly lt is plain how confusing It'would be to have

.

thirteen different klnds of money ln clrculatlon.
,

The states

.,;.,

mlght call themselves sovereign, they might even wrlte lt on
paper, but the f'act remalned that there could be only lone
ultlmate source of polltlcal power
unlted people.,14

In,~erlca.

and that was a

!Qerefore as Kay 1787 approached, two

Imusts' appeared on the agenda of those who had diagnosed the
disease that threatened to end the 11fe of' ournatlon.

In the

first place the natlonal government must be strong, but lts
source must be the people.

Secondly the government must be

over indivldual men, and be as lndependent as posslble ot
state governments.

!he remarkable thing about lt all ls

that, ln such an important crlsis, there were so many men
who had

the correct dlagnosls and were resolved upon the
operatlon tha,t was lmperative. IS One such man was certainly
ma~e

James Wllson, delegate from Pennsylvania, who would

say

three

years later ln hls lectures to his law students that 'It is
hlghly necessary that those who are to protect the rights, and
to pertorm the dutles of' the commonwealth should be men ot'
14. Andrew C. McLaughlin, James Wilson in the Philadelphia Conventlon,' Political Sclence Quarterly, XII, (March 1897),
4.

16. MoLaughlln, Wllson in the Phila. Cony., 6.

r

15

proper prlnclples, talents and characters. I

He conoluQJtd that

1 t was equally necessary that those who appoint the leaders

should be able lin some degree at least, to dlstlnguish and
seleot those men, whose prinoiples, talents and oharacters are
proper. 1S

As We see him tight tor ~tse very prinoiples in the

Philadelphia Oonvention, we will realize that, when he delivered this lecture, he was not

dwel~lng

ln the realm ot

pure theory.
James 1ilson was born on September 1., 1742, at
Oaskerdo, near Saint Andrews, Sootland.

He studied at the

University ot Saint Andrews, Glasgow and Edlnburgh trom 1767
to 1765.
11n

LeaVing Sootland tar Amerioa, he arrived in New York
the midst ot the Stamp Act disturbanoes l and on February

1766 was given an honorary Master's degree by the Oollege ot

Phlladelphia whlch was la ter to bee ome the Unl versi ty ot
Pennsylvania. 17 He entered the law ottice at John Dickinson
and was admitted to the bar in 1767. The duties ot lecturer at
the Oollege ot Philadelphia olaimed hlm in 1773, and less than
a year

la~er

he was nominated, but not eleoted, to the First

Continental. Congress.

He then publlshed a pamphlet entltled,

.'
16. James D. AndrewI, The Works ot James Wilson, I, Callaghan
and Oompany, Chlcago, 1896, 126. See also Adams. 296.
17. Julian P. Boyd, IJames Wilson' Diotionarl ot American

Biographx, 326.

16
Considerations on the Nature and Extent of the
-AUthor1tl
of the British Par11ament whiCh was distributed to
Legis1a~1ve

the members of the Congress.

It was ascrlbed to Franklin by

Rivingtonls New York Gazeteer and was w1dely read both 1n
England and Aaerica as an able stat~nt of the extreme American P081t1on. 1S For Americans th1s pamphlet was overshadowed

'.

by the Declaration of Independence, but 1ts statement that
lall the d1tterent members of the Br1tish Empire are DISTINC!
STATES. INDEPENDENT OF EACH OTHER, BUT CONNECTED UNDER THE
SAME SOVEREIGN' is a prophecy as well as an able argument tar
the British Commonwealth ot Nations. 19
On May 1. 1775 he was elected to the, Second Continental Congress. and although he never published his Address to
the Inhab1tants of the Colonles, he was one of three out ot
seven Pennsylvania delegates to vote tor independence when
Riohard Henry Lee raised the question on June 2. 1776. 20 He

....

was out of Congress trom the autumn of 1777 till 1782 for
political reasons, but in 1787, with more than a little experience on important Congressional committees behind h1m, he

.

was elected to represent Pennsylvania at· the Philadelphia Convention along with Benjamin Franklin, Gouverneur Morris. .'
18. Ibid., 327. See also Ch. III, p.1S, n.B. of this thesis.
19. Adams. Sl. cf. Supra 4, n.4. (Wilson's italics)
20. Boyd. 327.

17

.'

T,bomas Mifflin, Robert Morris, George Clymer, Thomas Fitzsimons, and Jared Ingersoll. 2l

Julian Boyd has called Wilson's

part in the convention Ihis greatest achievement in public
life.'

.. ..

According to Doctor Boyd, no ,one at the convention,
.,

save possibly Madison, could equal Wilson's knowledge of
political economy. 'none grasped more

fi~'

the central

problem of dual sovereignty. and none'.as more far-sighted in
his vision of the future greatness of the United States.,22
It will be the purpose of this study to show how James
Wilson, in the Philadelphia Oonvention of 1787, safeguarded
the sovereignty of the American people.

21. Tansill, 85
22. Boyd, 329

CHAP'rER III
J AIlES WILSON AID HI S DOO!RlNE
So many competent men have joined Boyd 11'1 praislng
Wilson, that we bell eve that James WIlson has not received
9

due recognition as a great political tbinker, nor as one of
the truly great men among the founders of our oountry.

Oer-

tainly he has not enjoyed the pUblioltl of Frank11n and Jefferson.

'!'here are today. however. scholars who have come to

appreciate his true worth.

Doctor Andrew KcLaughlin, a noted

student and teacher of American Oonstitutional History. considered Wllson worthy of a place above all but one or two In
the Philadelphia Oonventlon.

!he same authorlty said that the

Pennsylvanian should. be nubered among the four men who 'bore
the burden in the heat of the day -- who fought with 4esperate
and magnificent energy in the greatest controversy of the
conventlon.,l
Wilson was regarded by Wllliam Pierce of Georgia. who
was present at the Convention, as ranking above all 'in legal
and political knowledge~12

Professor Elliot affirmed that

Wilson. more than anyone else at the cQnvention. had a firm
grasp of the questIon that had to be settled. namely that·bf
1. Mclaughlin, Wilson in the Phila. Conv •• 1.
2. WIlliam Pierce, ICharacters in the Convention' in 'ransill's
Documents. 101.
18

19
'unlon ot lndependence. 13

Supreme Court Justlce John

r.'

Harlan sald the -the hlstory ot that mom en toUl' perlod could not
be wrltten wlthout reterrlng to James Wl1son and the 41stlngulaned position he oooupled."

Anot~r

Protessor ot Politioal

SOience, Father Moorhouse F. X. Millar. S.J •• tells his
readers that Americans know all too llttle about Wl1son.
eminent historian. Doctor Randolph

~s.

An

olaims that the

more he reads ot Wilson. the more he marvels that Wllson has
not recelved the recognition glven to other men who helped to
tound our government. I
We cannot help but wonder why it is that he has recelved such scant reoognitlon tor the great work that he has
done.

A cue is given us by Pierce. a member ot the convention

already clted. who tells us that Wilson appealed to his hearers
not because ot a p1easlng personallty. but because ot hls
torceful log10. 6 It has also been conjectured that he was
probably a man who did not make trlends easily, and a man who
3. Edward Elllot. BlograRh1cal Story at the Constltutlon. G.P.
Putnamls Sons. New York. 1910, 55.
4. Justlce "John M. Harlan. 'James Wl1son and the Formatlon ot
the Constltutlon.' Amerlcan Law Revlew, XXIV, (July-August
1900). 499.
5. Kay G. OIDonnell. James Wl1son and the Natural Law Basls ot
Eosltlve Law. Fordham Unlverslty Press. New York. 1937. 111
ot Pretace by MOorhouse r.X.Ml11ar.S.J •• to whlch the present
reterenoe ls made. See also Adams. 3.
6. Pleroe. Chars. ln the Conv.. (In Tansill) 101.

20
was altogether uncompromising in his opinion.

It is quite pos-

sible, too, that his displar of exhaustive learning made him
obnoxious to many.?

Be the reasons what they mar, it seems

quite clear today that, in the distributlon of acclaim, Wilson
has been treated rather shabbily.
Here an examination of hi s poli tical
plaoe.

idea~

is ln

As a matter of fact, it is quije encouraging in our

day of Dictators, to find our government striving to live up to
the high ideals incorporated in Wilson's down-to-earth
philosophy.
In the first place it is olear that he Was oonvinced
of the sovereigntr of the people.

In his Address to the In-

habi tets of the Colonles. he assumed that 'all Power was
originally in the people -- that all the powers of government.
are derived from thell -- that all Power, whioh they have not ...
disposed of, still continues thelrs,'

In his pamphlet (August

17, 1774) on the Legislatlve Authorlty ot the British Parliament. he sald that all men are by nature free and equal: that
no one has a right to anr authority over another without the
latter's coosent;

and tinally, that all ;Lawful government ls

founded on the consent ot those who are subJeot to it.

",.

Later in that same pamphlet he says that the 'first maxims ot
7. McLaughlin,' Wllson in the !hila. Conv.. 20.

21

.' pown

Jurlsprudence (must be) eTer kept in vlew -- THAT ALL

IS DERIVED FROM THE PEOPLE -- '!'HAT THEIR HAPPINESS IS THE EIID
OF GOVERNMENT.· S

Not only are Wllson' s word.$ ..clear, but a commentator
,9

.."

tells us that characterlstlc of Wl1son at the tlme ot the
Amerlcan Revolution was his insistence that power came prlmarily from the people,that the people albne were sOTerelgn.9
We ask how thls doctrlne came to be accepted by Wilson.

We know that he matrlculated at the UnlTersity of Glas-

gow while Adam Smith was lts rector, and here he was ln an
intellectual atmosphere where the current theory of mercantilism Was being undermlned.

It is quite probable that under

Smlth the young Scot learned to thlnk ln terms of continents.
and ot lndividual people, rather than the preservatlon, at all
costs, of the economy ot the Britlsh Emplre.10
.~
,

Though he must have been intluenced considerably by
the learned men with whom he associated durlng his foraative
years. tor he was only twenty-three years of age 'when he came
8. Adams, 106. 49. 55 (Wilson's ital1cs). cf. Supra p.14,n.1S.
See also Harlan, 483. • ••• 1n 1774, when thirty-two yearM ot

age. 1n a pamphlet relat1ng to the legls1atlve authorlty ot
the Br1t1sh Parliament. and Wh1Dh attracted wlde attentlon,
Wllson dlsclosed the broad ground on whlch his po11t1cal
faith rested, by declar1ng that all men - not some men, not
men of any partlcular race or color, btl t all men are by
nature equal and tree.'
9. Ib1d •• 15
10. illQ.., 5
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to America, it is sater to say that his political ideaa,were
derived from the works that he had studied, especially those

ot Riohard Hooker and John Looke.

It is generally oonoeded

that the founders of our oountry based their argumentation on
the poli tioal philosophy ot John Look~. and the exoerpts from
Wilson's speeohes given above appear to be a summation of
Locke's 'oompaot theory. III

'.

Then the question must arise

whether Wilson followed Looke to the extent of holding that
men in a

st~te

of nature remain so 'until by their own con

sents,l they make themselves members of some political societyl~
His

p~phlet

on the Legislative Autho7itl of the British Parli-

mant. insi sting that all men are by nature free and equal. and
that no one has a right to any authority over another without
the latter.' s consent, seems to indicate that he did subscribe to Locke even to that extent. 13
Yet it is possible that Wilson's idea of the
11. William A.. Dunning. tE:H1story of Political Theories from
Rousseau to Spencer,~e Maomillan Co.,New York,1933,91,92.
,
93. On page 92 Professor Dunning says that the I ••• state of
nature oonoe1ved by the Americans, was that of John Looke,
and had in it no suggestion of Rousseau's 'bon sauvage'.'
John Lopke. Of Civil Government,'l'Wo Treatises, Everyman's
Library. E.P.Dutton & Co.,Ino., New York,1936. 134,135,164,
165. 'lien being, as~"'has been sa1d, by nature all free, equal,
and 1ndependent, no one oan be put out of this estate and
subJected to the polit1cal power of another without his own
consent ••• '
12. Locke, 124.
13. Adams, 49.

-
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sovere1gnty

Of

the people was 1n real1ty closer to

tha~,

ot

Saint Robert Bellarm1ne, who held that po11t1cal rule 1s so
na tural and neoessary to the human raee that 1 t oannot be w1 th'!he nature ot

drawn w1thout destroy1ng human nature 1tselt.

man 1s suoh that he 1s a soclal an1 . . . ' says Bellarm1ne. and
consequently '1t depends on the oonsent of the people to deolde
whether k1ngs or consuls, or other mag1strates are to be establlshed in authori ty over them. I

'.

He held that the power to

rule comes trom God 1n speo1fio 1nstances, but through the
medium of human wisdom and choice, as do all other th1ngs
whioh pertain to the law of natlons. 14
The disJunotion 1s clear that either man, aocording
to Bellarmine, is a social being, and, in keep1ng with his
nature, must organize into sooiety, or, with Locke. he 1s an
autonomous creature. who oannot -be subJeoted to the political
It is one thing~

power of amother w1thout his own consent.,15

to say that man. who by nature must organize into a po11tical
society. has the right to choose his own rulers. but it is
quite another thing to say that man does not have to organize
into society unless he feels l1ke doing so.

Wilson held that

all men are by nature equal and tree, and that

AO

one has .a

14. Kathleen E. Murphy, translation of De Laic1s or 'l'heTreatis
on Civil Government, by Robert Bellarmine, Fordham University Press. New York, 1928. 20, 27.
15. Locke, 164.
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right to any authority over another without the latterf~ consent, and that consequently all lawful government is tounded on
16
the consent of those who are subject to it.
This seems to
indicate clearly that Wilson

tollowe~

Locke.

It seems that

both Wilson and Locke largely derived their ideas on the
nature of man and his liberty trom the writ1ngs of Richard
Hooker, for both men quote freely tro.. ~the Judicious Hooker'
to support their arguments. l ? However. in an illuminat1ng
studJ of Wilsonls philosophy ot law, Doctor William F. Obering,
S.J., points out that Wilson and Hooker held very sim1lar views
on the nature ot man, his natural rights, and h1s pOSition in
soc1ety, while in the same work Locke is criticized for his
anti-social concept of man's liberty.1S

Obering says that

-we note at once his (W1lson t s) opposition to the

an~i-8ooial

concept of Locke,' and tnen he quotes Locke as saying that

.~

'the natural liberty of man is to be tree trom any superior
power on earth, and not to be under the legislative authority
ot any man, but to have only the law of nature for his rule. 119 ,
16. Adams, ~9
17. Richard Hooker, Of the Laws of Ecclesiastical Polity, Books
1 to 4, Everyman's Library, i.P.Dutton & do •• New Yorr.
1907, I.
See also A4ams, 254, and Locke, 119,124,186.
18. William F. Lbering, S.J. The PhilosophY of Law of James
Wilson, CatholiC University of America. Washington, D.C.,
1936, 96. IWe note at once his (Wi1son's)opposition to the
anti-social conoept of Locke ••• •
19. Obering. 96. n.32 quotes Locke (Two Treatises on Govt)
Bk II, 21).

r
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.'

But by the law of nature Looke oould not have meant what we
mean by a oonoept of the natural law, for Looke lean distinguish good and evil only by the 'pleasure and pain which oertain actions draw upon us by the posi,tive will of the lawgiver.- 20 We teel that Obering is entirely Justified in
noting the ditference between Locke's and Wilsonls doctrine,
for while Locke, whose theory of

oogn~ion

will not admit that

we can know more than nominal essenoes, must content himself
with pleasure and pain as a norm of morality, Wilson proves
the existenoe of the natural law in man from the testimony ot
oonscience, which clearly indicates that we acknowledge our
subjection to the moral law ot a Superior Being.

-It we enter

into ourselves and view with attention what passes in our own
breasts, we Shall tind that what at first appeared probable,
is proved, on closer examination, to be certain;

that God hac.
not lett Himselt without a witness, nor us without a guide.- 21
Wilson, in lectures to his Law students in 1790, detined the
moral law as that law which God has made tor man ln his
present state, and promulgated by reason and the moral sense.
This law, he says, has undergone several subell vlsi ons, and 1.8

.'

known by ditterent appellat10ns, laccording to the ditferent
20. Ibid., 62. n.17
21. Jaiiiis D. Andrews, The Works of James Wllson, Callaghan Be
Co., Chioago, 1896, 101, see also Adams, 267.

~'

.------------------------------------------------------------~
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ways in which it has been promulgated, and the different obJects whlch it respects.· 22
He then distinguishes the laws of
nature, or physical laws, from the riatural law.
nature are blind forces tending

nece8~arily

The laws of

and uniformly to an

end, whereas the natural law is a moral bond between a personal
God

a human person, endowed with a free will, who knows the
end of his actions and freely tends to.that end. 23 Sinoe this
an~

natural law is founded on the unchanging nature of man, it 'has
an essential fitness for all mankind and binds them without
distinction,' and not only is lt universal in obligation but
also in 1 ts promulgation, that ls ln the knowledge which all
men have of It.

Whlle there may be mistakes in applylng the

princlples of right and wrong, Wilson tells his students that
naturels lapresslon on the hearts of men has been universally
acknowledged, and by no art can it be obliterated.

Blaming

the errors of the savages on misappllcation of correct
principles, and on corrupt institutions forced on them by
tyrants, Wilson insists that a universal effect, namely that
mankind has always known that it should do good and avoid evl1,
must have « universal cause, and that oause is the 'intuitive
preception of things dlstlngulshed by the name of common sensi~
22. Ibld., 92,
see also Adams, 255.
23. Obering, 62.
24. Andrews, 124, 109. see also Adams, 289, 274.

,

r
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Virtue is the business ot all men, he tells us in anotQpr
passage, ' and its first principles are written on their hearts
1n characters so legible, 'that

DO

man can pretend ignorance ot

them. or of his obligation to practise them.,25

.

Finally, the

natural law is immutable, for it is'1oUnded in the nature of
men and things.

Such immutability, says Wilson, has nothing

tn it repugnant to the supreme power of an all-perfect Being.

',..

S1nce God is 'under the glQrious necessity of not contradicting
Himself, He who is the author of man's nature, cannot but
command what is necessarily agreeable to th1s nature, and torbid what is contrary to it.

Far from limiting His perfections,

this necessity adds to their external character, and pOints
ou~ their excellency.,26

Such doctrine is called 'simon-pure

scholasticism' by Obering, and we agree that it could hardly
have come from the pen of John Locke, though Wilson did follow Lockels 'compact theory' with regard to civil authority •.
Doctor Obering refers to the foregoing doctrine of
Wilson in a scholarly article entitled An AmeriCan Philosophl
of the State.

He goes beyond the little we have mentioned

.

about Wilson's doctrine on the natural law. and shows how
Wilson held that civil law is the obligatory complement

o~,

the divine moral law, that it is binding in conscience and
25. Ibid •• 111.
26. Ibid., 124,

see also Adams, 276.
see also Adams. 288. 289.
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that its authority rests ultimately on divlne law.

Fu~thermore

natural rlghts are only a corollary of natural duty slnce they
are the necessary means for the fulfl11ment of such dutles,
and flnally Oberlng gives us Wilson's deflnltion of the
prlncipal object of government, namel~ to acqulre by ..ans
of a human establishment "a new security for the possession or
recovery of those rlghts to the enjoyment or acqulsltion of

.

whlch we were prev10usly entltled by the immedlate glft, or by
the unerring law of our all-wise and all-beneficent Oreator."27
The lectures from which the foregolng points were
taken, were dellvered by Wl1son between the years 1790 - 1792,
that is from three to flve years after the Phl1adelphia conventlon.

Oberlng tells us that the lectures were begun with a

warnlng against "polltlcal writers ••• almost without exception,·
and that before he proceeded to develop this system which
'polnt for point reveals striking parallels with scholastic
polltlcal philosophy,' Wilson promised to give the future
lawyers a ph11osophy of law consistent with the prlnciples of
the reoently establlshed nat10nal government. 28 Relying on

.

this promise, and realizing that James Wilson had a

bette~

grasp than anyo.e, save Madison and possibly Jefferson,

o~,the

-----,27. William F. Oberlng, S.J. 'An American Philosophy of the
State,' !he Historical Bulletin, XIV, (January 1936) No.
2, 43, 44.
28. Obering, . .er. Phil. of State, 44.
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essentials that have made the United States

Constitutio~ ~e

marvel that it is, there seems to be a good case tor those who
argue that the best elements in Amerioan government rest on the
sound basis of soholastic philosophy.

.

Certainly Dootor Ober1ng

1s not alone 1n reoognizing the simii4rity ot dootrine as
propounded by Wilson and the soholastics, tor Father Moorhouse

r.x.

'.

Millar, 1n a prefaoe to a study made by one ot his stu-

dents, pOints out the -remarkable identity in prinoiple- between Wilson's sooial, political

legal philosophy, and
that of Suarez, Bellaraine and Saint Thomas Aquinas. 29
a~d

But be '1ilso n' s ideas what they may, the important
fact remains, as tar as our study is oonoerned, that he held,
in oommon with Looke and the Scholastios, that authority reside
in the people, and that it is delegated to lawtul rulers by
consent of the governed.

We might say that he added something

of his own inasmuch as he propounded the novel idea of a dual
sovereignty;

a rule ot a strong oentral government over

competent state governments, somewhat analogous to the rule
of Great Britain over its various dominions. 30 This idea ot a

.

'ederal government. embraoing all the people of the various
states, but not dependent on those states, was something new
and complex.

We are told that while other men grasped oertain

29. Millar, (Pretaoe to O'Donnell's thesis)
30. Adams, 10

iv.

30

.'

aspeots of the new set-up, none pDssessed so oomprehensive a
v1ew as did W1lson of the 'state above states, state embraoing
states, yet not composed ot those states so muoh as ot the
people within them, who were regarded. as torming a single
.1- oilY
3l
nation.
Finally, it is noteworthy that Wilson thought in
terms of broad, essential ideas, but
with torm and mechanism.

h~

little or no tacility

Minor details he could not see, and a

times, while he held tenaciously to his general idea. he would
admit that tor the present he could think ot no workable way
for putting his theory into practice. 32 His mind seemed almost instinctively to seize the essential and pass aver the
trivial 'without triotion or oontusion.'

'or this reason he

was singularly equipped by nature tor the work of the oonvention, since the Constitution ot the United States i8 not an

~

'instrument of detall, but Wisely general, enumerating powers
but not defining them, reoognizing the neoessary basis of a
national government and the suitable rights of the states.· 33
We are not surprised then. that Wilson, in the oonvention. held
out for a popular election ot President and Cor:gress. nor are
we amazed that he should insist on proportional representation
31. Elliott. 65, 56.
32. James Madison. Debates in the Federal Convention of 1787,
(oontained in Tansill's "Documents' already cited, 128,
134.
33. McLaughlin, Wilson in the Phila. Conv., 2.

,
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and demand a strong central government.

Finally. we now

understand why he wanted a single Executive possessing the
veto power. yet an Execut1ve
people was safeguarded

by

wh~8e

responsib1lity to the

the poss1b1l1ty of 1mpeachment•
. ~~

CHAPTER IV
PBElIEW OF THE 0 ORTEN'!'I Olf
It is well at this point to give the reader an intro-

...

duction to the men who would f'ro m time ; to time oppose or sup,

port the arguments of' Wilson, as well as a brief' explanation of'
the Virginia plan and the New Jersey plan, of'ten ref'erred to as
the Paterson plan since it was introdutted and championed
William Paterson of' New Jersey.

by

In this way we anould cover

most of' the main characters of' the convention and summarize
the primary issues on the agenda.
For the most part, the notes of' William Pieree of'
Georgia will f'urnish us with sketches of' the f'riends and opponents of' Wilson, but we also have Oarl Van Doren's latest
work, entitled '!'he Great Rehearsal, to as sist us with an
appreciat10n

of

the work of' Pierce.

Previous to his arrival

~

in Philadelphia f'or the oonvention, Pierce had been in New
York, 'serving his state in Congress. ll Currently a well-to-do
merchant in Savannah, Pierce haa been an artillery of'f'icer in
the Revolution, and aside f'rom these two f'aots, little else

is known of him.

.'

Since George Washington had very little to say about
the questions that concern us. we need only mention in passing
1. Carl Van Doren, %he Great Rehearsal. Viking Press, New York.
1948, 36.
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,

that he came to Philadelphia as a delegate from Virginil and
was unanimously chosen to preside over the convention.

The

great General was too renowned for Pierce to teel the need of
saying much about hlm.2 Since we have already recorded a certain amount ot Pierce's praise of Wllaon. we may proceed to the
one man who may p08sibly have surpassed Wilson in his etfort
to bring liberty and treedom to the American people through the
new Constitution.

est ally in the flght.
pralse.

'.

!bat man was James Madison. Wilson 1 s strongFor Madison, Pierce has nothing but

Thls Vlrginian. he tells us. ls a perfect blend ot

pollticlan and scholar, a man whose greatness is universally
acknowledged~

"In the management of every questlon, he took

the lead in the conventlon, and tho' he cannot be called an
orator. he is a most agreeable, eloquent. and convincing
Madison haj, perhaps, a more accurate knowledge ot

speater.,3

our nation's affairs than anyone else in the Unlon.

Unl-

versally consldered one ot the ablest members of Congress. he
was looked upon as a perfect gentlemen, modest, even-tempered,
leasy and unreserved" among hls acquaintanoes.
I

Is lt more than a coincldence that Roger Sherman. who

.

.

ls to play the 'villain l in our drama to some extent, should
be oalled

b~

.'

Pierce the oddest-shaped character that he had

2. Van Doren, 37
3. Tanslll. 105

r
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.'

ever met, awkward, unIDeaning. and unaocountably strange in his
manner!

.

'!'hough his train of thought was regular, deep aDd

comprehensive. his vulgarity in public speeoh. together w1th
his New England aocent, was offensive, to the southern gentle.9

4 ....

man, who considered I every thing that 1s connected with him
grotesque and laughable.'

Sherman rose from the benoh of a

shoemaker to the position of a judge 1* Connecticut, where he
discharged his otfioe with honor and cred1t to h1mself. and
w1th benef1t to the cOlllIBunity.

Sherman's colleague. Oliver

Ellsworth, also sat on the bench.

At 37 years ot age, he was a

judge of the supreme court 1n Connecticut.

Of deep under-

standing and copious learn1ng, he was most attent1ve to dutl
and eloquent 1n debate, be1ng especially good at retort~4
lfext we cOlle to Alexander HamU ton ot New York, who
although he plays a comparat1vely minor roll in our study. yet.
his general 1mportance warrants some treatment ot him.

Pieroe

tells us that 'he un1 tes a clear judgement and the ornaments
of fancy.

II

and s1nce he is both engaging and conv1nc1ng in

his speech, the 'Head and Heart concur 1n approv1ng h1m.'
Though h1s "fo1ee 1s too feeble to make h1m a really great

.'

orator. he is, nevertheless, a f1nished scholar, and after a
thorough study ot h1s subject, he always brings forward. 1deas
charged w1th interest to h1s listeners.

4. Ib1d., 97, 98.

While h1s manner in
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general 8eems to be a bit stitt and vain tor a man ot
words held the attention ot any audience. 5

yet h

We cannot overlook Wilson's colleagues in the
Pennsylvania delegation, especially

B~nJamin

Franklin.

Pierce

,1- ...,

considered him the greatest philosopher ot the age. Atter inquiring to some extent into Franklin's Deism, we are inclined
to think that the age must have been btrren ot philosophers,
tor his studied resistence to a closer examination ot the
relationship ot the Supreme Being ot his Deism to Jesus Christ,
his model ot manhood, makes us question his sincere pursuit

ot the truth.

perhaps Pierce means Franklin was the greatest

scientist or the greatest inventor ot his age, for elaborating
on his statement, he tells us that 'the very heavens obey him
and the Clouds yield up their lightning to be imprisoned in
his rod.'

Let posterity Judge Franklin's worth as a

politici~

says Pierce, for he certainly doe8 not shine as a speaker, nor
does he seem to let politics engage his attention.

Yet Pierce

considers him an extraordlaary man, inasmuch as he Itells a
story in a style more engaging than anyone (Pierce) had ever
heard. IS

W~ are posterity. and we may say that Franklin was a

tar greater politiciap than scientist or philosopher, and so
Pierce, the contemporary has misjudged the man.
5. Ibid., 98. 99.
6. Ibid., 100.
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the Philadelphia conventlon opened, the 82 year old FraQklin
had lndeed seen hls day, and 1 t is generally agreed that he
contributed llttle ln the way of thought. yet hls .consummate
tact and unoanny abllity in handling a situatlon saved the
conventlon from disaster on more

th~7one

ooca810n.

Wllson's other noteworthy colleague from Pennsylvania

'.

was Gouverneur Morrls, whom Plerce characterizes as a genlus
who combines every kind of talent, thereby rendering himself
conspicuously outstanding in debate.

Yet in spite of his

ability as an actor and speaker, he is often lnconsistent and
seldom pursues a straight llne of reasoning.

Morrls had

once been a learned and well-informed lawyer, but had deserted
the profession to Join foroes with his name sake, Robert
Morrls, as a merchant. 7
The first of the Delaware contlngent to be considered
ls John Dicklnson, who was known ln the perlod before the
Revolutlon for h1s "armer's Letters.'

Plerce refers to him

as a scholar and a man possesslng extenslve lnformat1on, who
was, nevertheless, greatly overrated as an orator.

Plerce

had been urJed by. others to pay the greatest attent10n to
D1ckinson whenever he spoke. but found him quite
ing.

dlsappo1~

'Wlth an affected alr of wisdom he labors to produce a

trlfle,' says Pierce, comparing Dickinson's incorrect
7. Ibld., 101, 102.

r
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language and discordant gestures to expiring flames

~

show

themselves and die out, leaving a bad impression on the
listeners.

However the 55 year old Quaker is a gQod writer.

and Pierce pred1cts that he would be cons1dered one of the
most important characters in the

Unlte~

States.

We. who are

w1se after the fact, may be pardoned for noting that once
again Pierce is wrong as a prognosticator, for Dickinson's

•

star had reached its zenith with -the publication of his
'Farmer's Letters. le
The other two Delaware men who concern us are given
but brief mention. Gunning Bedford, Jr., is described as a
lawyer of some note, with a bold and commanding manner. though
possessed of a warm and impetuous temper, precipitate in hi.
Judgaent, and also, Pierce adds. quite corpulent for his 32
years.

George Read, a capable Judge and lawyer, is, neverthe~

less hard to put up with as a speaker.

His v01ce is so feeble

and his articulation sorpoor that real patience is required to
listen to him.

While he is a sickly man, he is nevertheless

known to possess an excellent character, and is well-liked by

.

all who know him.

Luther Martin, the 34 year old Attorney

General for the state of Maryland, is referred to as

well~,

informed, but so prolix in speech that he wearies the audience
that has to hear hia. 9
8. Ibid., 102.
9. Ibid., 102, 103.
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Rufus King and Elbridge Gerry represented Ma.,aohusetts.

King Was a student of the classics and a capable

lawyer, who had served three years in the Oontinental Congress previous to 1787, and enjoyed the whole-hearted confidence and approval of those who wci!'bd with him.

A hand-

sOlle man in his early thirties, his speech is strong and

,.

expressive, his arguments clear and convincing.
rank him with the Nluminaries' ot the period.

Pieree would
Gerry is known

tor his integrity as well as tor the precious quality ot
perserverance.

With a great deal of selt-confidence, he

delves into his subject in minute detail, yet his speech is
hesitating and laborious.

He is no match for King in the realm

ot sound argument, but his patent sincerity and patriotism wins
the audience.

Gerry is a merchant and well-to-do property

owner. in private life, and it Pierce could have foreseen the

,..

future, he would undoubtedly have told us how Gerry would go to
France ten years later with Charles Pinckney and John Marshall
for the negotiations with Talleyrand which have come to be
known as the X Y ~ affair. 10

.

Next in line are the proponents ot the New Jersey
plan, William Paterson and David Brearley.

Paterson is

a~an

Iwhose.power breaks in upon you and creates wonder and astonishment. 1

10.

~.,

A 34 year old man ot slight stature, he is also

96, 97.
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a scholar, a lawyer and orator, definitely oapable. yet.,of' a
modest disposition that inclines everyone toward him. IHe is
very happy in the time and manner of engaging in debate, and
never speaks unless he understands his subJeot well.-

Brearley,

while a Judge of the New Jersey supreme oourt, is neither a
brilliant thinker nor is he a first-rate orator.

Yet he is a

man of s,olid oharacter, ranking high in the esteem of his
4-

constituents with every virtue to recommend him.ll
In addition to Washington and Madison, the two great
Virginians already mentioned, there are two others from the
Old Dominion who f'igure prominently in our dra.atis personae.
They are Edmund Randolph and COlonel George Mason.

Randolph

was at tnat time Governor of Virginia, a young man of' 32, a
polished gentleman with all the eqUipment desired for the
scholar and the statesman.

Randolph would introduce the

Virginia plan into, the convention. and it might

~ell

the Randolph plan for it was largely his brain child.

...

be called
It

would be Randolph in opposition to lilson on the question of
the single Executive, the Virginian believing, for some reason
or other, that we would be better off with three Presidents in
office at the same time.

His colleague, Mason, was an ex-.

perienced politician, and, at the age of 60, was, nevertheless,
a strong physical specimen, who possessed a clear intellect

11. Ibid., 99, 100.
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and commanded a wealth of information. 12
Hugh Williamson of North Carolina will enter a later
chapter to interrogate Wilson about his ideas on

an

Executive

council, and also to introduce a motion tor veto power tor the
President alone.

~.

The motion will be seconded by Wilson, and wi

signity Wilson's willingness to drop his crusade for a joint
veto by the President and Judiciary.

tilliamson. we are told,

is an attentive listener with a large amount ot good humor and
pleasantry.

A man of manifest good manners, he was lacking.

however, in the gifts that make a good speaker.

Williamsonls

colleague, William Davie, would make a motion in tavor ot impeachment of the President which Wilson would support.

Davie

was a quiet man whose opinion was always respected, and at the
age ot 30, he was Williamson's junior by 18 years.

John

Rutledge, a chancellor ot the state ot South Oarolina, had
gained a distinguianed reputation at the beginning ot the Revolution, and by 1787 had come to be a wealthy man as well as
able orator, yet Pierce thought his speech too rapid to be
called agreeable.

Pierce Butler ot South Oarolina. though

neither

nor orator, enjoyed the reputation of a

pol~tician

virtuous character, and was a member ot one ot the statets-'
wealthiest families.

...........

12. Ibid., 104, 105 •

aD
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Finally we come to the problem of distingu1shJ,ng
Charles P1nckney and Ohar1es Cotesworth Pinckney.

Both are

from South Caro11na, and both are referred to 1n Mad1son'.
notes as 'Pinckney of South Carolina.'
w111 appear once or twice in later

Th1s ambiguous person

ok~ters.

arguing both for

and against measures proposed by Wilson, yet we do not think
the role in our east important enough to warrant an extensive

,..

search into his identity_

Pierce

di8~iDguishes

them for us,

to some extent, telling us that Charles Ootesworth Pinckney
was a high-ranking otficer in the Continental army during the
Revolution, and made an enviable reputation tor himself as a
soldier.

Well-educated southern gentleman and learned barris-

ter though he was, he seemed to Pierce little more than
mediocre as a speaker. 13
The other Charles Pinckney was a young man ot 24,
Charles Cotesworth1e Jun10r by 16 years, who, for h1s age,
had an amaz1ng knowledge of what we would call toda1 the social
sciences.

Government, H1story, Ph110sophy and Law were his

meat and dr1nk.

He had demonstrated h1s worth as a member of

.

Congress, and had the knack ot serious app11cat10n and 1ndustr10usness that surpassed most of the older men.

'He

~eaks

with neatness and persp1cu1ty,' says Pierce, 'and treats every
subject fully w1thout runn1ng'1nto pro11x1ty."14
13. Ib1d., 10'1.
14. Ib1d., 107.
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When this preview of the convention was

conc~ved,

we

thought that we might line the men up in order, depending upon
their siding with or against the views of James Wilson in the
convention. S1nce Wilson was a staunch supporter of the Virgin11
plan, such a line-up appeared

feasibi~7;

yet on closer examina-

tion we have found that the various delegates were not altogether cODsistent, and frequently ODe

,:an would defend the

Randolph plan on one po1nt and attack it on another. Even
Randolph himself would support the plural Executive as proposed 1n the Paterson plan.

Si*ilarly the same man would be

found to support Wilson in one case, but bitterly oppose him
1n another.

Consequently a digest of the Virginia and New

Jersey plans will have to serve as a guide to the issues before the house, and we think. that the main pOints of these two
plans are adequate to illustrate the status quaestionis of
the gathering.
Randolph introduced the Virginia plan 1nto the convention on May 29, 1787, and it was taken as a basis of the
work to be done.

Picturing the situation that existed under

.

the articles of Confederation, Randolph pOinted out the need
of an essential change in its make-up.

Especially

signif~ant

were his words that "the federal government could not defend
itself against the 1ncroachments from the states,' and 11t
(presumably the Articles, says Dr. McLaughlin) was not even
paramount to the state constitutions, ratified as it was by

many (slc) of the states.· 15

McLaughlin can flnd no otaer

interpretatlon for this state.ent than that the Vlrginia delegation was convinced that the new scheme of unlonmust be
based on a constitution whlch, as far as lt went,

WaS

to be

superlor to the state constltutlons.· '·!n general the Virglnia
plan declared the need of correcting and enlarging the articles
of Confederatlon, and announced that "the rlghts of suffrage
;-

ln the nat10nal leg1s1ature ought to be proport10nal to the
Quotas of contrlbut10n, or to the number of free lnhab1tants
••••

It provlded for a blcameral legls1ature, the members of

the f1rst branch to be elected by the people, and the second
branch to be chosen by the f1rst, out of a number of persons
nominated by the state leg1s1atures.

It also provlded for a

nat10nal execut1ve and Judlclary, as well as a council of
revlsion made up of the Execut1ve and a conven1ent number of
the JUd1ciary.1S

...

In short, the plan would offer amendments to

the exlst1ng system, but the new government would stand on the
will of the people rather than on the authorl ty of state
governments.

This plan, whlch would g1ve the natlonal govern-

.

ment power to do whatever the states were incompetent to do,
was ln the mlnds of the more c1ear-slghted delegates anxious
15. McLaugh11n, Const. H1st. U.S., 155.
16. ~., 155, 156.

see also Tansl11, 116.
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for a satisfactory union, the answer to the main problem.
Finall;y it may be said that the Randolph plan contained three definite answers to the problem.
place it would give the national

.. ..

leg.l~lature

.,

In the tirst
power to negative

state laws; secondly it could Icall forth the force of the
union against any member of the union fai11ng to fulfill its
duty under the articles thereot,l and'tastly the -Legislative.
Executive and Judiciary powers within the states ought to be
bound by oath to the support the articles ot the union.- 1 ?
The Virginia plan had furnisned much-needed guidance
during the all-important first two weeks of the convention,'
but as time went by. it became clear to some delegates that the
plan threatened harm to the interests of certain states.

On

June 15, William Paterson offered the convention a set of
resolutions which he wished to substitute for these ot Mr.
Randolph, and this has Come to be known as the Paterson plan,
or New Jersey plan. though the delegates from Delaware, Connecticut, New York, and even Luther Martin of Maryland had a
hand in them.
The mot1ves for the various states' opposition to
the Virginia plan were not identical. Delaware, for instance.
had been under the administration ot Pennsylvania until 1776,
17. Ib1d., 157.

see also Tansi11, 116, 117, 118, 119.
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and'being
state.

80

.'

new to statehood, 1t Was determined to remain a

Being soanall, it was afraid ot be1ng swallowed up.'

Maryland's opposition, on the other hand, was due to Luther
Martin's stubborness because of what

~e

considered a threat

.9 ...,

to the individual states. ConseqQently Maryland's vote was
divided on every question. 1S
According to the New Jersey .lan, there were but 'lew
changes in the Articles that would atfect the sovereignty of
the separate states.

It would grant Congress the power to

levy 1-mport dut1es and stamp taxes, and. to regulate trade w1 th
foreign nations, but it would leave offenders to be tried in
the court ot the state where the otfense was committe"" with
the right of appeal to the United States Judiciary.

There

should be an exeoutive authority of more than one person, and
to this point Randolph himself wculd subscribe, though James ...
W11son would hold out for the single exeoutive.

This plural

executive, however, would be removable on application ot the
majority ot state executives. and would be ineligible tor a
seoond term.

The Judioiary, consisting of one supreme tri-

bunal, woulu be apPOinted by the executive to hold otfice
during good behavior.

All acts of Congress as well as

•

treaties would be the supreme law of the existing states insotar as those acts related to the states or their o1tizens.
18. Van Doren. 84.
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and the executive could 'oall torth the power ot the Co...
tederated states' against any ottending state or against any
body of men in any state. Provision snould be made tor admission ot new states. and the rule ot naturalization should
be the same in every state. 19
We have already mentioned that the New Jersey plan
was championed by William Paterson,

an~

tenaciously upheld the Virg1n1a plan.

that James Wilson
The heated debate that

took place on June 9 between these two stalwar;s prov1ded one

ot the most dramatic ep1sodes ot the convent1on.

Let us

proceed, theretore, to Ph1ladelph1a, and to1low W1lson in
h1s ettort to detend the sovere1gnty of the American people.

19. Van Doren, 89.

.'

OHAPTER V
ELECTION OF PRESIDENT AND OONGRESS

On the floor of the Phl1adelphla Conventlon, Wl1son
oontended lh season and out of seaso, ."t.ha t the people of
Amerloa should be the solld basis on whloh the struoture of
the new government Should rest.

.

Consequently he inslsted that

the Executive,'as well as both Houses of the Legislature, be

'

elected by the people. The Convention opened on Monday, May
14th, 1787. 1 Little more than two .eeks passed when the
question was raised about the manner ln which the EXeoutlve
should be appolnted.

I'll son Was the first to speak on the

question, and he declared hlmself ln favor ot election b1 the
people 'at least in theory,· but he admitted that, at that
time, he had no specifio plan to offer that would not appear
·chlmerioal.·

He did urge" however, that experience had

proved, espeCially in New York and Massaohusetts. that aD
election of the first magistrate by the people was both ·convenient and successful.,2
Roger Sherman of Connectiout obJeoted that an Exeou-

.

tive who Was independent of the legislature could be nothing
•

but a tyrant. and therefore he opposed Wilson wlth the motion

1. Tansill. 109.
2. ~., 134.
4'7

r
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.'

that the legislature appoint the President, but at this point
Wilson seems to have drawn a red herring across the path ot
discussion by moving that the Executive's term ot office should
not exceed three years. 3 Before anyope had a chance to second
~~

the motlon, Pinckney of South Oarolina declared hlmse1f in
favor of a seven year term of office.

Then, Jyst as Pinckney

had spoken before anyone had seconded4wi1son, so Roger Sherman
entered the discussion before Plnckney's motion was seconded.
Sherman supported Wilson in this

lnstance,u~lng

a three year

term tor the President, and declared himself strongly opposed
to the doctrine of rotation, since it kept the most qualified
men from otflce.

A sUpporter of Pinckney was lmmediately

found in George Mason of Vlrg1n1a, who demanded at least seven
years for the Pres1dency, but he was quick to add his disapproval of re-el1g1bility, claiming that it would lead to a

~

'false complaisance on the side of the leglslature towards
unfit characters,' while prohiblting it would ellminate any
temptation on the part of the Executive to intrigue with Oongress tor re-app01ntment.

A tourth speaker was Bedford ot

..

Delaware, who deplored the pitiable state of the country if
the PreSident 'did not have the qualifications ascribed to
him, or should lose them atter his apPointment,' and asked tor
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a triennial Presidential election and for ineligibilitY.,after a
period of nine years. 4

The four speakers consa.ad so much t1me

in discussing this proposal and voting aga1nst it. that W1lson
was able to prepare a new attack in favor of election by the
people.

He desired to have both bra.ones of the legislature

derived from the people. and the Executive also, and he wanted
no 1ntervention from the state legislatures, so that. as far as

.

possible, Congress and the President would be 1ndependent of
each other and of the individual states. 6
The leader of the opposition continued to be Roger
Sherman of Connect1cut.

On Tuesday. July 17, W1lson took the

floor to summarize and answer the two arguments that carried
the greatest we1ght against h1s own proposal. The first of
these was the comparison Sherman made w1th the election of the
first mag1strate 1n Poland, where confusion, anarchy, and a
general upheaval attended the elect1on.

W1lson pOinted out

that circumstances 1n Poland and America were 'totally dissimilar,' since the wealtbp Polish nobles would appear, each
with h1s own little army. and threaten one another as well as

.

every voter present.

Another difference that Wilson po1nted

out was that the Polian elections were held in one place.
was not the case 1n America.

~h1ch

!.he second argument that had been

urged was that a maJor1ty of the people would never concur in

Ibid., 134.
6. IbId., 136.

4.

-
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the eleot1on of the Pres1dent.

To th1s the

re-

Pennsylvan1~

sponded that a oonourrenoe of the majority was not a necessary
principle of elect10n nor was it required as sueh1n &ny'ot
the states.

But allowing the obJect1on all its torce, it may

be obviated by the expedient used in.Massachusetts where the
legislature, by a majority of voices, decides in case a
majority of the people do not concur in tavor ot one ot the
candidates. 6

He concluded with his big• obJect1on against

apPointment of the President by Congress, namely that 1n that
case the Executive would be too dependent to stand as mediator
between the intrigue of the Representat1ves and the interests
and liberties of the people. 7
Like Gouverneur Morrie, his oolleague from Pennsylvania, a tew agreed with Wilson and urged that his motion be
passed, but the majority, in the quaint language of Madison' a
notes, passed 1t lin the negative.'

Another opportunity to

urge the point presented itself on July 19.

Under considera-

,

tion was the motion to render the Executive ineligible for a
second term of otfice.

Rufus King ot Maasachusetts argued

.

against such ineligib1lity. and in his speech, he said that in
such cases the people at large would choose Wisely.

.'

But since

he was one ot the proponents ot the theory that the people

would never ooncur 1n tavor ot anyone man, he compromised with
6. Ibid., 393.
7. Ib1d.. 393.
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Wilson to the extent of favoring a group of electors chosen
by the people to appoint the president. 9 When William p~terson
of New Jersey tollmwed with the suggestion that the Executive
be apPointed by electors chosen by the states in a ratio whieh
would allow one elector to the
largest states. Wilson could

smalles~.
.~

no~resist

and three to the
the sardonic remark

that it seemed to be the unanimous sense that the Executive
should not be apPointed by the legisla~re. unless he rendered
ineligible tor a seoond term, and that he 'perceived with
pleasure that the idea Was gaining ground. ot an election
mediately or immediately by the people.'
It was at this point that James .adison ot Virginia
came to the aid ot Wilson with a oogent argument.

It. in a

tree government. the Legislative. Executive. and Judiciary
powers are to be separately eXeroised. declared Madison, they
are also to be independently exeroised.

The Executive, even

~

more than the Judiciary. should be independent ot the legislature, which would be impossible if he were to be apPOinted to
ottice by Congress and a coalition ot President and Congress
would be 'immediately and certainly dangerous to public
liberty.'

Consequently the President ahould be drawn trom

.'

some source and held by 80me tenure that would keep him free
with regard to the national legislature.

An apPOintment ot

the President by Congress would certainly open the way for
8.

~ ••

412.
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.'

many underhanded dealings, and there was no reason for exposing
the Executive to temptation if another adequate
appOinting him could be found.

mean~

of

'l'h1s other adequate means could

be found in the people at large, for tbe people oould only
.1t 4"

know and vote tor a person so oapable that he would have oome
to the general attention and esteem of all.

Madison saw only

one difficult, here, namely that due tt the negro population
the South could then have little influence on the election,

ye~

the substitution of electors would obViate this difficulty and
in general would be liable to the fewest objections.

9

July 24 gave Wilson yet another enance to oppose the
apPOinting of the President by Congress, and this time he
found that the number of his backers had increased.

He told

the convention that his opinion remained unchanged that ·we
ought to resort to the people for the eleotion. 10 But on
September 4, he Was willing to admit that the eleotion of the
Executive was Ithe most difficUlt question on which we all
have to decide. ,11

It was on that day that a special committee ,

of eleven men, to whom sundry resolutions had been referred on
August 31st', brot1ght in its report.

Of the nine resolutions

agreed to by this report, we are concerned chiefly with

.'

..
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resolution four (4), which readsS
Atter the word 'EXcellency' in sect. I, art.
II to be inserted. 'He shall hold his office during the term of four years, and,together with the vice-President, chosen for
the same term, be elected in the following
manner, viz. Each state shall appoint in
such manner as its Legisla~ve may direot, a
number of eleotors equal to the whole numbers of Senators and members ot the House
of Representatives to whioh the State may
be entitled in the Legislature. The Eleotors
shall meet in their respecti,e states, and
vote by ballot tor two persons, of whom one
at least shall not be an inhabitant of the
same state with themselves; and they shall
make a list ot all the persons voted tor,
and ot the number ot votes tor eaoh, which
list they shall sign and certify and transmit
to the seat of the Gen'l Government, 4inoted to the President of the Senate The President of the Senate shall in that
House open all the oertificates: and the
votes shall be then and there counted. The
,erson having the greatest number of votes
shall be the President, if such number b8
a majority ot that ot the e18ctorsj and it
there be more than one who have suchaajori ty, and have an equal number of votes, then
the Senate shall immediately choose by
ballot one ot them tor President: but it no
person have a majority, then f rom the five
highest on the list, the Senate shall choose
by ballot the President. And in every Case
atter the choioe ot the President, the person having the greatest number ot votel
shall be vioe-President: but if there
should remain two or more who have equal
votes, the Senate shall choose from them
the vice-President.l 2
It is hardly to our purpose to compare this resolution with
Article II, section I. of the finished Constitution of the
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Unlted States, though such a comparlson mlght prove lns:'ructlve
Sutflce 1 t to recount that James Wllson thought the plan a
valuable lmprovement on the plan to appoint the
the legislature.

He

P~esldent

by

not only admitted that the election of the

Presldent is a difflcult. question. oUt. also confessed that
Ihe had never made up an oplnion on lt entlrely to his own

satisfaction.·l~
part

of the

One oannot help thinking that it was thi•

.

Constitution that he was referrlng to later on,

when he told the citizens of Philadelphia that 'there are some
parts of it, whlch, if my wish had prevailed, would certainly
have been altered.,14
As we have laid, it was not only the President that
he wished to be eleoted by the people, but also both Houses of
the legislature.

Let us briefly follow h1m in his campaign

to insure such election of the members of the House of Representatlves.

."..

On May 31, 1787, about two weelts after the conven-

tion had opened, he used the metaphor of erecting the IFederal
pyramid,' whlch is so often quoted in connection with the part
played by him in the convention.

In his speech he insisted

that the most numerous branch of the legislature should oome
directly from the people, and 'that if we wished to raise

~

federal pyramid to a considerable altitUde, it would have to

13. Ibid.. 664.
14. Adams, 169
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be given as broad a basis as possible, for no government,. especially no republican government, could long exist without the
oonfidenoe of the people.

He urged that all oont1iot between

the general and local governments should be obviated as far as
possible, and that it was wrorg to

ine~ase

the weight of the

state legislators by making them the electors of the nat10nal
legislature.

He further declared that 'on examinat10n it
'j.

would be found that the opposition to federal measures had
proceeded much more from the officers of the states than trom
the people at large.,16
Here again Madison entered the debate and supported
Wilson. saying that it was essential to tree government that at
least one branch of the national legislature be ohosen by a
popular election.

Madison held that the House ot Representativ s,

the Executive and the Judiciary should be elected by the people
He observed that in some states one

branc~

was composed of a

body of men already removed trom the people by electors.
was going tar enough. he thought.

This

For if the one branoh ot

the legislature, especially of the national legislature, were
elected by the state legislature, and it the •• cond branch were
"

in turn elected by the first branch, and the Executive elec.ted
by

both branches of Congress, it is plain that there would be

no such thing as government by the people, especially since

15. Tansill, 126.
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further subordinate appointments would be made by the Et'eoutive. lS
Elbridge Gerry of Massachusetts, however, oould not
agree with Madison, and oautioned

aga~nst

taking maxlms too

freely from the British constitution and applying them to our
oountry in whloh the situation was qulte ditterent.
would otter no obJect1on to an

eleotio~

Gerry

by the people, if by

suoh an election Was meant that the people might nominate a
certain number from whom the state leg1s1ature should choose,
but he called upon experlence to witness that state legislatures drawn immed1ately trom the people, did not really possess the people' s confidence.

'!'hough such an argument .eems

groundless to us, Pierce Butler of South Carolina supported
Gerry, calling elect10n by the people impractical.

Wilson

and Madison prevailed, however, by a vote of 6 to 2.
reasoned

~at

He

since the citizens of the states were less con-

cerned wlth who exerclsed power over them than wlth how well
this power was exercised, any real opposit1on to the measures
of the federal government would come rather trom the state
governments" than from the c1t1zens of the states.

Atter all

1t. would be the state officers who would be the losers ot
power.

He also felt sure that the people would be more

16. Ibid., 126.

."
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attached to the national government than to the state g2vernment as being '.ore important in itself and more flattering to
their pr1de~'

On Wednesday, June 6, when Charles .Pinckney of

South Caro11na moved 'that the f1rst branch of the nat10nal
legislature be elected by the state ~egislature, and not by
the people,- and the mot1on had been seconded by John Rutledge,

.

also of South Oarolina, Wilson opposed the mot1on, stating
that he wished tor vigor in the new governaent, and he was
qu1ck to add that that vigor should 'tlow immediately froll
the legitimate source ot all author1ty,' the people.

!be

government ought to possess, he said, not only the force, but
also the 'mind and sense' of the people, and the legislature
should be 'the most exact transcript of the whole society.He pOinted out that the only reason for representat10n 1s the
impossib1l1ty of the people acting collect1vely.

To the ob-

Ject10n that popular elections gave bad men the opportunity to

....

intrigue themselves into off1ce, Wilson replied that there
was l1ttle danger of improper elect10ns 1t made by large
distr1cts. l ?

.

Roger Sherman was once aga1n the adversary.

If they

wished to abolish the state governments, said Sherman, the.
elect10ns ought to be made by the people, but if state governments were to continue 1n harmony with the nat10nal government,

17. Ib1d., 160.
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elections to the latter should be made by the former.

.'

He

thought that eleotion of the state legislature by the people
waa sufficient reason for calling our government a democraoy,
and by enJoying such a right, the people were sufficiently
.9

"'P

participating in the national government.

Admitting that wars,

treaties, and foreign commerce should be entrusted to the
national government, all other powers .auld be best handled. by
the states as far as Sherman was concerned.
Kadison WQlld again oeme

a1

the scene to second Wil-

son, but another Virginian spoke first.
Mason.

He was Colonel George

With an adequate statement of the vital issue con-

fronting the oonvention, he poi.ted out that under the Articles
of Confederation, Oongress represented the states rather than
the people of the states, and the acts of Oongress operated on
the states rather

than

on individuals.

!heyhad convened,

however, preCisely in order to rectify that abuse.

Under the

new government the people were to be represented;

oonsequently

they should be allowed to choose their representatiTes.

Like

Wilson, Mason was conTineed that there Was a better chance for
proper

elec~ions

by the people if divided ipto

suf fieientl y

large districts, rather than by the state legislatures. 18 •
Madlson followed Mason and once mare urged that a
18. n!S!•• 161.

,
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popular election of at least one branch of the legislat»re was
essential to a free government, and explained that if held unde
proper regulations. such an election would secure. better
representatives than would appointment by the state legislature
and it would atta1n the further gOOd.« avoid1ng too great an
agency of the state governments in the general government.

He

protested that Roger Sherman. 1n his previous speech. had

.

missed the pOint entirely, and concluded that it was incumbent
on the convention to remedy 'all the ills wOhhave been experienced. ,19
John Dickinson of Delaware Joined forces with Wilson
and Mad1son, declaring that the combination of the state gover
ments with the national government was 'as po11t1c as it Was
unavoidable.'

He demanded that at least one branch of the

legislature be elected by the people, and after a brief eulogy

...

of the British constitution, claimed that our Senate should be
put through such a process of retining 'as will a.s1milate
it as near as

may

be to the House ot Lords ot England.'

While

Dickinson demanded a strong central government, he admitted
that a 'considerable agency 1n the system' should be left to
the states. 20

.

An

extreme point of view was exhibited by George

Read, Dickinson's colleague trom Delaware, who desired that

.-.
19. Ibid., 162.
20. Ibid., 163.

r
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the natlonal government Should completely swallow up all the
states, and prophesled that 1 t would sOlUl do so.

'!'hi s was an

extreme vlew to which .,11son would never subsoribe. 21

After

William Pierce of Georgia and Charles Pinckney of South Caro-

.

lina bad offered their views on the;Pm"atter, Wilson sald that
he would not have spoken again so soon, had it not been for
~ead's

insisting that state garernmenis ought to be abandoned.

Wl1son was eager to make it olear that he did not agree with
such an extreme posltion, for he could see no incompatlbillty
between that natlonal and state governments provided that the
latter ·were restrained to certain local purposes.'

Wilson.

however. called .on history to show that the general government
has always been destroyed by the usurpations of the units
composing 1 t.

Success was with Wilson at this polnt, for

Pinckney's motion to elect the Senate
was defeated by a vote ot 8 to 3. 22

b~

the state legislatures
,..

On the 21st ot June, Pinckney of South Carolina
moved the previous resol.tion and Luther Martin of Maryland
seconded the Dlotion. 23 Four speakers were to give thelr
opinions

o~

the measure before Wilson reasserted hls conviction

that the electlon of the House of Representatives by the people
is not merely the cornerstone. but the very foundation of the
whole

buildl~.

21. Ibid., 164.
22. 'I"'SICI., 165.
23. l:l5ICr., 252.

'!'he first of the speakers was Alexander

r
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.'

Hamilton of New York, who objected to Pinckney's motion on the
score that transferring the election from the people to the
state legislature would vitiate the purpose of the whole convention by increasing state

inf1uen~e~

which, in Hamilton's

estimation, could not be checked too carefully.

George Mason

spoke next. affirming that election by the people was a neces-aity. for it was part ot the democrati~ principle which must
actuate at least one part ot the government despite some inconvenience.

It is. according to Mason. the only security for

the rights of the people.

Even Sherman admitted that he Was

willing to let things stand as they had been voted, though he
would have preferred election by the state legislatures.

The

. lone dissenter was John Rutledge of South Carolina, who could
see little difference between a mediate and immediate election
~

by the people, since Nit is the same thing to act by oneself
as to act by another, I and an election by the legislature

would be more refined than an election by the people, and more
likely to correspond w1th the m1nd of the whole commun1ty.

It

Was then that Wilson sa1d that the state legislatures were
'not actuated

by~e

sentiment of the people;

offic1al sentiment opposed to that of the Gan1

(but have) an

.'
Govt and per-

haps to that of the people themselves;' consequently the difference between a mediate and immediate election was worthy ot
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notice.

.'

24

So anxious Was Wilson to make the House ot Representatives an 'efteotual representation ot the people at large,'
that he tought tor an annual eleotion ot that body. He olaimed
......,
that 'this trequenoy was most tamiliar and pleasing to the
people,' and would be no more inconvenient to them than the
triennial elections, since people in ev:ry state have annual
eleotions with which the election ot national representatives
might be made to coin01de. 25
It Wilson battled t1relessly tor the eleotion ot the
President and lower House by the people, he worked no less
diligentJ.y that they should elect the members ot t89 Senate.
As early as May 31, he made it clear that he would oppose both
a nOminat1on to the Senate as well as election to the Ha.use ot
Representative by the state legislature.

Admitting that he

was not prepared with a specif10 proposition, he insisted that
both branches ot the legislature be ohosen by the people. He
threw out as a suggestion the method ot ohoosing the senate ot
New York, namely, unite several election distr10ts tor one
branch, in ohoosing members ot the other branch. 26
On the 7th ot June he explained that it one braneh ot
24. Ibid., 253.
25. IOId., 255.
26. Ib1d., 128.
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.'

the new government should be chosen by the state legislatures
while the other WaS elected by the people, the two would rest

0

different foundations, with consequent dissensions arising between them. 27 Finally, on June 26, i~ taking a stand for
,9

til.

electing the Senate by the people, he declared that when he con
sidered 'the amazing extent of the country -- the immense population which is to fill it, the influe*ce the government we are
to form will have, not only on the present generation and their
multiplied posterity, but on the whole globe' he was lost in
the magnitude of the obJ ect.

He considered

I

the project of

Henry IV' a mere 'picture in miniature' of the great portrait
yet to be exhibited. 28
With this he reiterated his opposition to the election of Senators by the state legislature, and called attention
to the twofold relation in which the people would stand, first.,.
as citizens of the United States, and then as citizens of their
particular state.

'the federal government was meant for them in

their first capacity, and the state government in their second.

27. Ibid., 168.
28. Ibid., 274.
See also Harlan. 499. • ••• perhaps the hopes
of free men everywhere depend upon the right of the national government to exercise the powers belmging to it under
the Constitution. ,.And the right becomes more important as
our nation expands in population and territory ••• Our
nation will be. if it has not already become, the most
powerful factor in all movements that affect the ~eace of
the world and the rights of man.' (Given in 1900) cf.
Supra p. 16 n.33.

,
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"Both governments, It he ins1sted, "were derived from the.,people
both meant for the people - both therefore ought to be regulated on the same principles."

He added the caution that in

forming the new federal government we Should prescind as much
as possible trom the state

.

governments'~

because the elect10n

of Senators by the state legislatures could only introduce an4

.

toster local interests and preJud1ces, sinee the federal gover
ment should not be merely an assemblage of states, but a union
of individuals tor certain po11tical purposes.

The 1ndividuals

theretore, not the states, ought to be represented in the
government. 29
He concluded with a plea for proport1onal representation, tor the conviction seemed to burn within him that it
was the only sure way to achieve the goal of a people's government.

On at least ten oecas1ons

duri~

the course of the con-

vent1on, Wilson found himselt argu1ng and begging for proportional representat1on.

-

29. Ibid., 275.

OHAP'rER VI

PROPORTIONAL REPRESENTATION
On Saturday, June 9, Wilson came to grips wi t,h William Pateron of New Jersey.

Paterson, who had previously taken

little part in the discussion, now, according to Van Doren,
·skillfully chose his time to attaok the Virginia plan at its
most controversial pOint.- l It Was Paierson who introduced
the motion to resume discussion of the rule of sutfrage in the
national legislature.

His colleague from New Jersey, »tvid

Brearley, had seconded the motion and praised the Articles of
Confederation for deciding that each s.overeign state should
have one vote. Admitting that the substitution of a ratio
seemed fair enough on the surface, he declared that on deeper
examination it wwld be founi to be both unjust and unfair.
He enumerated the many large states and compared them to
smaller states like his own.

Affirming that he was both as-

tonished and alarmed when the proposit1on for destroying the
equal1ty of votes was advanced, he olaimed that the only true
remedy was to spread out a map of the United States and
divide the territory 1nto thirteen equal parts.

.'

The stage was now set for Paterson, who objected to
proportional representation as striking at the very existence
1. Van Doren, 72.
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of the smaller states.

.'

He doubted the people's ability to thi

for themselves as Americans and not merely as individuals, and
would admit nelther the assumptlon that natlonal government
should operate dlrectly on the people, nor lts concluslon that
.9 ..;

the people should be allowed to elect their representatlves.
Alluding to Wllson's hint tnat the larger states might be
forced to unlte by themselves lf the s.sller states refused to
concur, Paterson said that they mlght unite lf they pleased,
but they cculd not oompel others to do likewlse.

He promised

that New Jersey would never unite under a plan of proportlonal
representatlon, and that he would do everything in his power
to deteat the plan both in Philadelphia and back in New Jersey.
,

Wilson then voloed hisprlnclple that all authority comes trom
the people, and from this premise, he concluded that equal
numbers of people should have equal numbers of

representatlve~

Sarcastlcally he lnqulred whether a cltlzen of Pennsylvania was
not the equal of a cltlzen of New Jersey, or whether 1150 of
the former (are requlred) to balance 50 of the latter,12

.

He

then grew indlgnantand threatened that. if New Jersey would
not

confed~rate

according to the plan before the House, then

Pennsyl vanla would Join the unlon under no othe r plan.

•

To the

argument that each state ls soverelgn, and therefore all are

2.

~ ••

183.
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equal, he

repl~ed

.'

that each man is naturally sovereign over

himself, and all men are, therefore naturally equal. 'Can he
retain this equality when he becomes a member of a civil govern
ment! He can not. As little can a s~vereign state, when it
,
.~
becomes a member of a federal government. 1 If New Jersey will
not part with her sovereignty. it is vain to talk of government. 3

Van Doren reminds us that we ~e only the words taken

down by Madison and others to go by in our reconstruction of
the scene, and that they are only the gist of what Wilson and
Paterson really said.

But 'there ls fire in their brevity;

sharp conflict in thelr oounter-deflances. There was a new
e.cltement in the room when the questlon was postponed and the
house adjourned tl11 Monday the Ilth. 13
On June 11, Wl1son Jo1ned King of Massachusetts in
a motlon 'tha.t the r1ght of suffrage ln the flrst branch olliht,..

not to be according to the rule established ln the Art1cles of
Confederat1on. but accordlng to some equitable ratl0 or representatlon.,5

Atter thls motion was carrled, he moved, and the

move Was seconded by Pinckney of South Carolina, to add the
followlng: .
••• 1n proportlon to the whole number of
whlte and other free Citizens and inhabi tants ot every age. sex, and
3. l.Q!g., 18'
4. Van Doren, 75

-

5. Ib1d.. 185.

•

68

condition including those bound to servitude for a term of years, and three fifths
of all other persons not conprehended in
the foregoing description, excepi Indians
not paying taxes, in each state.
The motion was agreed to by a majority of nine to two •
.9 .•.,

Two-and-a-half months passed before the same questlon
engaged Wilson's attention once more.

On the 23rd of August,

Hugh Williamson ot North Carolina attaejed the power of the
federal government to negative state laws, only to meet with
Wilson's splendid oratory and sound logic.

!he power to nega-

tive state laws was, in his opinion, the 'keystone wanted to
compleat the wide arch of government we are raising.·

To the

argument that self-defense was needed by the states, he re'torted 'federal liberty is to states, what clvil liberty ls to
private individuals.

And States are not more unwilllng to

purchase it. by the necessary concession of their political
sovere1gnty. than'the savage is to purchase c1vil liberty by
the surrender of h1s personal sovereignty,· enJoyed by h1m
in the state of nature. 7
In concluslon he reminded the conventlon that lt was
1 ts Job to oorrect the abuses of the Articles, and that one

glaring vlce in the present

6. Ibid., 189
7. Ibid., 176.

se~up

was the lack of 'effectual
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oontroul of the whole over lts parts.'

He assured hls 11stener

that there was llttle danger that the whole would unneoes s arlly
saorlfloe a part. but lf the part 1 s gl ven opportunl ty to
sacrlflce the whole. 'wlll not the geperal lnterest be contlnually sacrlflced to local

lnteres~;;,8
,

John Dlcklnson of Delaware supported Wllson and the
power of Congress to negative' state

l~s.

for he felt that it

was impossible to def1ne the proper and improper use of the
negatlve, and that either the states must be put 1n danger of
be1ng submerged by the federai government or the latter by the
former.

To leave the power doubtful was certain to open

another 'sprlng of discord," and Dickinson was tor "shuttlng
as many as posslble. ,9

Hls colleague from Delaware, Gunni~

Bedford, Jr., stressed the

serl~us

danger to the small states

lf the nat10nal government were glTen too much power.
lng the rlvalrles ln commerce, manufacture"

Mentio~

and other 1n-

terests, he reasserted Delaware's dlsadvantage under proportlonal representatlon, and now, he pleaded, lf the national
government can negative state laws, 'Will not these larger
states crush the smaller ones whenever they stand ln the way
of their ambitious or interested vlewa"lO

.'

Addresslng h1mself especially to Bedford, Madison
8. Ib1d., 177.
9. Ibid., 177.
10. !.B!!., 177.

,
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asked what the consequences of a dissolution of the

would

Uni~p

be to a state like Delaware and this seemed likely 1f no
effective remedy eould be found for the present system.

MIt

the large states possess avarice and ambition, would the small
states be any more secure when all cGoMrol of the Natl Gavt is
withdrawn"

Pierce Butler of South Oarolina tollowed Madison

and expressed himself vehemently against the negative as

,..

.

cutting off all hope of Justice to the 'distant states.'

The

motion for the absolute negative of state laws was defeated by
a vote of 7 to 3. 11
A

long speech full of facts and figures was de-

livered by Wilson on Saturday the 30th of June.

He began

~

expressing his surprise that a motion should even be made tor
allow1ng each state an equal vote in the Senate, after the
principal of proportional reprelentat10n had been estaDLiahed
for the lower House.

12

He pOinted out to the author of the

motion, Mr. Ellsworth ot Connecticut,

..

that the votes of the

previous day 'against the Just principle of representation,
were as 22 to 90 ot the people of America.'

.

whether less than

The quest10n was

t of the United States should withdraw them-

selves from the Union, or should more than 3/4 renounce "tpe
inherent, indisputable, and inal1enable rights ot men, in
favor of the artificial systems of states1'
11.
12.

~.,
~.,

178.

306.
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71

added to Wilson's display of figures.

.'

To his statement that,

should Ellsworth's plan prevail, it wwld be in the power of
less than 1/3 to overrule 2/3 whenever a question should divide
the states, he appended the impassion,d queries:
Can We torget for whom we are foming a government' Is it for men OF for the imaginary beings
eall~d statel' Will our honest constituents
b'e satisfied wi th metaphysical distinctionst
Will they, ought 'they to be ,atistied with .
being told that the one third compose th~
greater numBer of statest The rule of suffrage ought on every priQciple be the same
in the 2d as in the 1st branch. If the government be not laid on this foundation, it can
be neither solid nor last1ng. Any other
prlnoiBle will be looal. oonfined & temporary.
.
Before concluding his peroration, he made it olear that the
weakness of the Articles of Confederation lay in the fact that
they rendered the government inefficient, and that 1t was the
purpose of the present convention to remedy Just such a wealt- ...
ness, but if Ellsworth's motion were agreed to, it would leave
the United States -fettered as heretofore; with the additional
mortification of seeing the good purposes of ye fair representation of the people in the 1st branch defeated in the
2d. 1I14

.'

The question was argued hotly baok and forth, and
later Wilson admitted that if the smallest states be allowed

13.
14.

~.,

ll2J..g ••

307.
308.

,
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.

one Senator, with the other states represented in proportion •
'

the Senate would certainly be overcrowded.

He said that he was

planning for the future, when even the smallest
elude at least 1100,000 souls. 116
however, he threw out the

st~tes

would in

As a temporary compromise,

suggesti6n.~at

the large states be

given one Senator for each 100,000 persons, and one vote be
given the states not yet possessing that number. 1S

•

If Wilson was willing to oompromise, he was by no
means willing to let anyone take undue advantage of him.

On

JulY 7, when the opposition was pressing hard to limit each
state to one votij in the Senate, the man from Pennsylvania replied to Roger Sherman's petition for conciliation, that
Sherman1s conciliation pertained rather to the representatives
than to the people themselves.

Such conciliation could be at

little consequence unless it insured harmony among the people,
and the foundations for such harmony must 'be laid in Justice
and right,' that is to say in proportional representation. 17

~

The vote went against Wilson in this incident, but
the question came up again one week later, July 14, and he
pleaded with the convention to reconsider the measure.

I

What

hopes will our constituents entertain,' he demanded, 'when.they
find that the essential principles ot justice have been violate

16. Ibid., 312.

17. Ibid., 340.
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at the very outset,.18

.'

To h1m the question was of 'such

critical importance, that every opportunity ought to be allowed
for oollect1ng and discuss1ng the m1nd of the convention on
1 t •• 19

Before the meeting adJ ourned .h~., asked to be allowed a

...

final word.

He began to compare an error 1n the question of

representation to a mistake in the first concootion of a
medicine, which must be followed by
death.

d1~ase,

convulsions, and

If the matter at hand were such, he continued, that a

mistake in the present m1ght be amended in time, he would not
fight so hard for his point;
would be fatal.

but an error in the very beginnin

He claimed that the Justice of the general

principle of 'proportional representation had not yet been disproved, yet they were departing from this principle by giving

an equal vote in the Senate to each state.

He conceded that

they should go to great lengths to preserve the states, but he ...
could not follow the logic of the men who insisted that an
equality of votes in the Senate was essential to their preservation. 20
Other questions with regard to representation arose,
and Wilson made his views clear upon them without the generous
outpo.ring of words, statist1cs, and metaphors that
I',

18. l2!.9:., 375.
19. Ibid., 376.
20. Ib1d., 381.

•
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characterized his tight for proportional representation~

One

such question was whether or not wealth might not be an excellent basis for representation, since the western states might
not be able to send representatives

p~oportional

to their num-

.• .Q

bers.

He merely said that he thought wealth an 'impractical

rule' to go by.2l

Another question was whether or not negroes

should be included in the representatitD.

With the tlair tor

dilemma and disJunctiOIl that must have made him ObIloxious to
many, he asked. MAre they admitted as citizellst then why not
on an equality wi th white ci tizenst

Are they admitted as

property! th,en why not other property aelmi tted into the computation' ,22

He was against the including ot negroes in the

representation, but he later made it known that "less umbrage
would be taken" against th8!r admission it they were also incl uded in the rule of taxation. 23

.'

CHAPTER VII
STRONG CENTRAL GOVERNUENT
Time and aga1n dur1ng the convention, W11son insisted
~t ~e

representat1ves present had been comm1ss1oned by the

people of the Un1 ted States to remedy. 'WJ,e weakness and inett1ciency of the government as it stood under the Articles of
Confederat1on. l If there was one conv1ct1on that burned with1n
h1m, 1t was this. that the people could·best be served, and the
Un1ted States best preserved by a strong central government.
As an eminent protessor ot American Constitutional H1story
tells us, the great need ot that time was the recogn1t1on of
the tact that there was an .AJDer1can people;

that there must

be one government r1sing trom them and over them;

that state

selt1ahness aDd greed, the bane of the old order, must be
checked by making the new government sufticient unto itself.
In other words. there must a national state broad 1n its
toundations, with an adequate means ot express1ng 1ts sovere1gn will. 'It was because Wilson sawall this with clearness
that his work in the convention was ot the highest order.
had no patience with half-measures or mild palliatives.

He
In

the discussion ot every detail he bore the fundamentals in
mind. 12

1. Ibid., 177, 186. 308.

2. ~b.ugh1in, Wilson in the Phila. Conv., 4, 5.
75

•

'16

We are not surprised, theretore, to see Wilso~'enun
ciate and tollow the policy that the 'United Colonies' were
tree and independent states, 'not individually, but unitedly'
aDd hence it oould not be argued tba t :t>ecause the Colonies became independent ot Great Britain, they likewise became independent ot each other. 3

He aseu••d the convention on June 19,

that he did not intend that a national

~overnment

should

swallow up the state governments, but he insisted that the
tederal legislature be independent ot, and have supremacy over
all state legislatures. 4
One way in which the tederal legislature might exerCise that independence and supremacy walld be through,.the
power to negative state laws. On June 8, wheD such a question
was betore the House, Wilson approved of such power for the
federal legislature, but rejected as impractical the

suggestio~

that particular eases be detined in which the negative could
be used.

Could lt not be safely left to the discretion of the

national government1

He recalled the Jealousy and ambition

that had characterized the various s tate governments.

lEach

endeavouredoto cut a sllce from the common loaf,' he explained,
Rtill at length the confederation became trittered down to·the
impotent condition in which it now stands.,6

-----3. Tansill, 239.
4. JR!g., 23'1, 268.
6. Ibid., 1'16.

Earlier in the
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.'

same speech he had propounded the Lockian doctrine, or better
still, Wilson's own imprOTement on it, that it was much more
required by the federal government.

lIt will be better to

prevent the passage of an improper law, than to declare it void
when it is passed. ,6

.. ....

Further he held that the new states should not be
allowed to intertere with private contracts, and when Rufus

.

King of Massachusetts introduced a motion to that effect, Wilso
heartily endorsed it. though his fellow Pennsylvanian.
Gouverneur Morris, thoroughly disapproved of the measure.

7

Despite his vigor in furthering measures to insure
the supremacy of the Uni ted States government over the indi vidual state governments. he insis ted on maintaining the well-

being of the state, and urged that each state be guaranteed a
'republican constitution & its existing laws' in order to
secure it against 'dangerous commotions, insurrections, and
rebellions.'S

In the early days of the convention he affirmed

that he could see no incompatibility between the national and
state governments provided that the latter were "restrained to
oertain local purposes,' nor could he see any probability of
"

the states being devoured by the federal government.
o~ntrary

was the case, as far as he could see, 'in all

6. Ibid., 604.
7. IbId., 62S.
8. IbId•• 407.

-

Quite• the
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confederated systems anc1ent and moderni ••• the General1ty be1ng
destroyed gradually by the parts compos1ng 1t. lg

Once again on the 21st of June he repeated that the
federal government would not be a menace to the states.
pOinted out that any combination on t138.. part

of

He

the larger

states against the rights of other states would 'produce a
general alarm' among the other members of the national legislature, which in tum, would quickly sp#ead the word to the
various state legislatures and to the people allover the
nation.

His prepossessing fear, voiced time and again, was that

in spite of every precaut1on,

the

national government would be

in perpetual danger of encroachments trom the state governments~
This tear, founded on experience and a knowledge ot history, not
to mention a penetrating insight into human nature, goaded him
on to a thorough crusade for the strong central government.
Perhaps he best expressed this fear, th1. s knowledge, and this ...
ins1ght in a lengthy speech delivered on Wednesday, the 20th ot
June, w.h1ch concludes •••
••• A Jealousy will exist between the state
legislatures and the general legislature,
and the members of the tormer will have
v~ews and fee11ngs very distinct 1n this
respect from their constituents. A private
citizen of a state is inditferent whether
power be exercised by the general or state
legislatures, provided it be exercised most
tor his happiness. His representative has

9. Ibid., 165. (June 6, 1787)
lO.-r5rd., 250.

-

•
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.'
an 1nterest 1n 1ts be1ng exerc1sed by the
body to which he bellr.g s. He w1ll the retore v1ew the Nat10nal leg1fiature w1th
the eye ot a Jealous rival.

.'

11.

~.,

248.

cf. n. 76 of this ohapter.

CHAPTER VIII
ErFICIEHT YET RESPONSIBLE EXECUTIVE

.'

In addition to his unremitting etforts to make the

..

people the basis of the new government. by means of a popular
....
election of the President and Congress, by proportional representation and by a powerful national legislature, Wilson
brought up a final safeguard of the lilierty of the people ot
the United States in a strong. yet responsible Executive.

1

We have already seen tha t one of the main advantages
to be derived from a popular election of the Executive is to
malte tha.t branch of government as free as possible from dependence on the states.

2

Once free from the pressure of the

state legislatures, to whom some short-sight,ed members of the
convention would have the President owe his apPOintment to ot'lice, the Executive would go a long way toward the etficient
discharge of his dutles·.

,..

Wllson, however, saw two other WaY8

to strengthen this most important branch of government.

The

flrst was to see to lt that the Executive consist of only one
person, and tne seoond was to glve that person power to negativ
any laws pr6posed by 'congress.

At first he held out tor an
•

absolute negative, but later he agreed that a 2/3 or 3/4 maJorlty of Congress might overrule the v8tO. 3 He also favored
1. Ibid., 136.
2. Ibld., 135.
3. 'IbId •• 561.

of. supra n.4
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impeac6ment of the President while in otfioe. 4

.'

Wilson's campa1gn for a single Exeoutive began at the
very outset ot the oonvention, on Friday June 1, 1787. 5 '!'he

..

meeting had soaroely opened when he was on his teet oftering
....
the mot10n, and it was speedily seoonded by Pinckney. When
BanJamin Franklin then urged eaoh man present to otfer his
opinion on the matter, Wilson sald tha.a single magistrate
would give 'most energy, dispatch, and responsibility to the
otfioe •• 6 Against those who feared that one man at the head ot
the government might lead to another monarchy, he denied any
parity between the prerogatives of the British monarch and the
powe~s ot the proposed Executive otfice.?

But Wilsonls argu-

ment meant little to John Randolph ot Virginia. who resumed
the charge that the single Executive was the Itoetus ot monarohy,'

and

refused to have the 'British government as our

prototype.- 8
To this observation,

.Wils~n

could only retort that.

instead of being the 'foetus of monarchy,- his suggestion would
be the greatest safeguard against tyranny.

He then again re-

pudiated the comparison with the British set-up, explaining
•

4. Ibid., 421.
5.
6.
7.

8~

'i'bid.,
Ibid ••
IbId..
IbId••

131.
132.
132.
132.

p
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that, unlike England, the extent of oo.r country was • so $reat
and the manners so republican, that nothing but a confederated
republic would do for it.,9
Three days later Pinckney opened the meeting with the

.

mot1on to d1scuss anew the single ExIcUt1ve. Wilson seconded
the motion and began to talk.

He attacked Randolph's contentio

.
against the popularity of the measure with the people.

as being levelled not so much against the measure itself as
If

Randolph could ,prove the measure unpopular, Wilson would yield,
but Wilson could see • no ev1dence of the alleged antipathy ot
the people.'

Everyone knows that a s1ngle mag1strate is not a

k1ng. And Randolph should remember that even though the thirtee
states agree on little else, they all agree on 'placing a
s1ngle mag1strate at the head of Governt.,lO

He would add

further that tranquillity, as well as efficiency, demanded one

...

head of the government. tor among three equal members he could

only predict ·uncontrouled, continued, and violent animosities,
which in their turn would spread through other branches of
government to the states and finally to the people in general.
Employ1ng a dilemma, he pOinted out that if the three members
were to have unequal power, then any principle behind opposition to the unity was given up, but if equal power, then

9.Ibid., 133.
lO:--rt)id" 145.

83

making them an odd number would be no remed,..

In court&" of

Justice, added Wilson, there are only two sides, to a qU'stion,
but in legislative and executive departments of
the questions are often aAn,.-sided.

gover.nm~nt.

member might 'spouse

~ch

• ..., .

his own side and there would be no unity whatsoever.

11

Roger Sherman then urged the importance of
tion, and demanded that it be well thojght out before
came to a verdict.

th~

ques-

t~ey

He admitted that, as Wilson said, e_ch one

of the states Was headed by a sirgle magistrate, and he Was inclined to agree with Wilson that the same should be the case
with regard to the na tional government;

but he thought it

worthy of mention that in each state there was also a
of advisers without which the first maglstrate could

O~uncil
no~

act.

Sherm8.l1 thought a Councll necessary and pOinted to the fact
that in England the 11ng has a Council, and while it is
apPointed by the King hlmself, its advice ls sought andit ls
a means of gaining the people's confldence.

When Hugh 11lliam-

son of North Carolina asked Wllson if he would annex a Council
tor his single Executive, Wilson replied that such a

C~ncil

'oftener s~rves to cover than to prevent malpractices.'
Elbrldge Gerry dealt the death blow to the policy of a 1rip1e
Executive, comparing lt to a general with three headi. he
single Executive won out by a vote of 7 to 3. 12
11. Ibid., 146.
12. Ibfd•• 146.

-
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We have already mentioned that Wilson, in the·'early
part of the convention, held cut tor an absolute negative of
legislation tor the President.

On the same June 4 on Which he

opposed Randolph tor the single Executive, he was on the alert
to develop the idea contained in

...
..
the motion
;

of Elbridge Gerry

ot Massachusetts 'that the national Executive shal have the
right

to

negative any legislative act thiCh sbBa not be after-

wards passed by
Legislature.·

parts ot each branch of the national

Wilson said that the motion didn't go tar

enough. and that an absolute negative was necessary tor the
President, lest Congress 'at any moment sink it (the Presidency
He would suggest an absolute negative to
13
be held JOintly by the Executive and Judiciary.
He then
into non-existence.'

made a motion, seconded by Alexander Hamilton ot New York, to
strike out trom Gerry's motion the part which read. ·viz, wch
sl not be afterwds passed unless by
ot the National legislature.,14

....

parts of each branch

This would give the Executive

the absolute negative.
Wilson and Ham1lton did not prevail, due chiefly to
the opposit!on ot Benjamin Franklin, tor Franklin's stories of
the racketeering praotioed by a certain Governor ot PennsYlvania. who possessed an absolute under the proprietary
13. Ibid., 147.
'ibId" 147.

14.

The abbreviations are Madison's.
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government, were toop01nted to be disregarded.

Of oour.'e W11so

denied that the present situation was comparable to the soene
of Franklin's stories,

C:i.

nd he scored with the argument that the

oertain Governor of Pennsylvania under the proprietary govern-

.

ment had not been elected by the peo~i~, as would be the case
with the President of the United States, but the vote stl11
went agalnst hlm. 16 It was more than :wo months later when
Wilson showed the flrst slgns of dropplng the flght.

On the

two prevlous oocasions he had suggested that the Judiclary
share in the absolute nega.tive, but on the 15th of August he
conceded tha.t the negatlve need not be absolute, and seoonded
James Madison's motlon that "all acts before they become lawS
should be submitted both to the Executlve and Supreme Judiclary
departments, that lf either of these mould object, 2/3 of
each House. if both should object, 3/4 of each House Should be
.
16
necessary· to give the acts the force of law.
"
If he were willing to adm1t that the negative need
m t be absolute, W1lson st1ll would not surrender his demand
for some eff1cacious means of self-defense for the Executive,
lest he be-swallowed up by Congress.

On that same August 15,

he -exposed the preJudlces as springlng from the "misapp11esatlon of the adage that Parllament Was the palladium of llberty.

16. Ibld., 149.
16. Ibld., 648.

a&
He went on to say that 'where the Executive was really.formidable, King and Tyrant were naturally associated in the minds at
the

~eople;

not legislature and tyranny. But where the Execu-

tive was not tormidable, the two last were most properly associ
17
.
ated. 1
Later in the day Wilson cOniented to a "3/4 majority
of each Housel as a requisite for overruling the veto, seconding a motion to that effect by Hugh Williamson of North
Carolina. 1 8

Since in advancing that same
motion, Williamson
•

declared that he preferred to give the veto to the President
alOne, we may presume that Wilson's seconding the motion is an
indication that he was content to give the negative to the
President alone, and to drop the fight for a Joint negative to
be held by the Executive and Judiciary.
Finally we come to the question of whether or not the
Executive should be impeachable.

Although Wilson wanted his

President to be both vigorous and efficient in office, he also
wanted him to be responsible to the American people.

There-

fore on Thursday, July 19, he endorsed the proposal ot
William Davie of North Carolina, agreeing with Davie's statement that to make the Pres1dent subject to impeachment while
in otfice was "essent1al secur1ty for the good behavior of, the
Execut1ve. 19 Later in the discuss10n when Rufus King ot

17. Ibid•• 550.
18.

ibid•• 550.

19. Ibid •• 4:17.
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Massachusetts claimed that the 'periodical

responsibili~y

el ectors' was sufficient security, Wilson replied that if

to the
Ki~ t

ideas were carried to their logical conclusion, then 'the
Senators who are to hold their places during the same term with
.. '.,
20
the Executive, ought to be subject to impeachment & removal.·
Wilson's retort is evasive, to sal" the least, but it illustrate
the point we are trying to make, namell that he was definitely
in favor of making the President impeachable.

This terminates

our study of James Wilson's work in the Philadelphia Oonven•

tion of l78"l.

20. Ibid., 420, 421.

CHAP!ER IX
CONCLUSION
Now that we have seen something of the Significant
part' that he played, it remains for us to draw conclusions •

.

What has he accomplishedt

,

. ~~

In general we may say that he was an

outstanding exponent of the sovereignty of the people of the
United States. or to use a phrase in
champion of Idemocracy.'

v~gue,

he was truly the

To be more specific, we may first of

all credit him with having fought a valiant battle to insure a
. popular election of the Pres1dent and Congress.

But if the

people were to be the foundation of the government, they must
at the same time be protected from injustice at the hands of
those who would constitute the structure rising over them.

No

better proteotion could be given them, Wilson thought, than to
make proportional representation the law of the land, and,
consequently, he was determined to win such representations for
Americans, be the adversaries whomsoever they may.
And if Wilson energet1cally strove to secure for the
people the right to elect their rulers, and to be equally
representea in the halls wherein the laws which were to govern
them would be enacted, he also exercised a fatherly care

~ver

the infant American people by giving them a powerful central
government.
Professor MoLaughlin does not even hesitate to rank
James Wilson ahead of Jefferson, as one who most deeply
88

89
appreciated the nature of the democratic state. l

Kore~er,

speaking in praise of Wilson, he tells us that lit is certainly
no attack on the principle of democraoy to reoognize the homogeneity of the nation,' nor is he unappreciative of the nature

.

of democracy who would 'give to a go~irnment really emanating
trom the people, power, d1gnity and vigor,- or who would 'give
to the governmental maohinery
Will.,2

effiCien~y

in exeouting the peopl

In commend1ng Wilson. he goes so tar as to say that

even the democracy of the Jaokson era was foreshadowed by
"this Scotoh philosopher' in the Philadelphia Oonvention. 3
We do not fim it hard to agree with this opinion,
since everything that Wilson pleaded for at Philadelphia was.
as far as we can Judge today, essential to democracy, or the
sovereighty of the people of the United States.

James Wilson's

foresight in regard to the need of a strong central government
has been eommended by Justioe Harlan in words which, spoken
one-hundred and thirteen years after the convent1on. sound like
those of a reincarnate Wilson, risen to remind the people of th
twentieth century $hat he had foretold the future. 4

Throughout

the convention, Wilson had insisted that the central government
would be assailed trom every side. and. unless it possessed
1. MCLaughlin, Wilson in the Phila. Oonv., 18.
2. Ib1d •• 18.
3. IbId•• 18.
4. Harlan. Wilson and the Formation of the Cons t1 tution. 498.
See also Supra n.54 page 46.

A
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oolossal strength, it would find itself as vulnerable as were
the Artiole ot Confederat10n.

Speaking at the turn of tne

present oentury. the Justioe pOints out that certainly the

..
.. and again, but, because of the vision that prevailed over short-s1ghtedness in

federal government has been stormed,

t~me
;

1787, it has not been weakened by the attaoks levelled against

AbI so we conolude our study wi th the verdict that a
courageous and clear-sighted statesman at Philadelphia manifested a firm belief in, and played a major part in creating a
government butlt on the people of ,America.

In final tribute,

we might say that he. more than anyone else, save possible Madi
son, envisioned the government that has come down to us, - a
government in whioh the states, though independent of
another. are subJeot to the oentral authority;

ODe

a government

~

whioh the individual is at one and the same time a citizen of
his particular state as well as a citizen of the United States.
Thus we have the democracy of James Wilson - the sovereignty ot
5.

~..

p

598. ·We have all been aocustomed to hear of the
tendenc1es of the general governmBDt, by 1ts var10us d.partments, to enoroaoh upon the r1ghts of the states. !here
are some who never weary of saying that the federal Judic1a
cont1nually usurps powers that do not belQng to it, and seek
to impair the rightful author1ty of the states. The truth
is that the national government has been compelled from its
organization, to struggle tor the priv1lege of exist1ng and
exert1ng 1ts r1ghttul powers. Every exercise of power by the
United States has been narrowly watched, cr1ticized, and oft n
without reason, opposed, under tm pretense that the states

91

.'

the-'Amer1can people expressed in the power to el ect the President and Congress, 1n the right ot proport1onal representation,
in the protection ot a strong central government. and tinally
in the poss1b1lity of impeaching a

.. .

8tro~
\

Execut1ve •

.'
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